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SUBJECT: nterim Guidance Relating to O : ocedure Followi
Enactment of VAWA 2005.

E urpose

The Violence Against Women and Department of Justice Reauthorization Act of 2005
(VAWA 2005), which beccame effective on January 5, 2006, expanded various protections for
alicns seeking immigration bencfits as crime victims and amended various sections of the
Immigration and Nationality Act (INA). As a result, operational units of U.S. Immigration and
Customs Enforcement (ICE) will be required to follow new procedures when taking certain
actions in cases involving alicns eligible to apply for VAWA benefits or T or U nonimmigrant
status. This interim guidance explains how VAWA 2005 affects the current operating
procedures of the Office of Investigations (OI) and the Office of Detention and Removal
Operations (DRO).

Background

Congress passcd the Violence Against Women Act (VAWA) of 1994 as a response to growing
concemns over gender-related violence. VAWA. provides that abused spouses, children, and
parents of U.S. citizens or lawful permanent residents can “self-petition” to obtain lawful
permanent residence. These provisions allow certain battered alicns to file for an immigrant
visa in order to seek safety and independence from the abuser without the abuser’s permission.

Congress subsequently passed the Victims of Trafficking and Violence Protection Act of 2000,
which reauthorized the VAWA provisions of 1994 and crcated two new nonimmigrant
categories: T status and U status. T nonimmigrant status is available to victims of “severc
forms of trafficking” who are physically present in the United States or a port of entry as a
result of that trafficking. U nonimmigrant status is available to aliens who have “suffered
substantial physical or mental abuse” as a result of certain criminal acts. Victims eligible for
VAWA benefits or T or U nonimmigrant status may seek benefits through separate
applications submitted to the Vermont Service Center of U.S. Citizenship and Immigration

www.ice.gov




SUBJECT: VAWA GUIDANCE
Page 2

Services (USCIS). This memorandum provides interim guidance concerning the expanded
confidentiality protections of the VAWA 2005 and the legislation’s requirement that ICE issue
a certificate of compliance in certain circumstances.

Discussion

A. Definition of “VAWA Self-Petitione ’

VAWA 2005 added INA § 101(a)(51), which defines “VAWA self-petitioner” as an alien, or a
child of the alien, who qualifies for relief under several provisions of the Act and generally
requires that the victim be abused, battered, or subjected to human trafficking or severe mental
or physical abuse. A self-petition allows the victim the opportunity to adjust status without the
abuser’s assistance. ICE employees should become familiar with the categories of VAWA
self-petitioners and the many ways in which battcred victims may adjust their status. For
purposes of this interim guidance, if an officer believes there is any credible evidence that the
alien may be eligible for VAWA bencfits or T or U nonimmigrant status, the requirements of 8
U.S.C. § 1367, described below, must be followed along with standard operating procedure.

Use of Information from Prohibited Sourees and Confidentiali

Section 1367(a) of Title 8 of the United States Code, as amended by VAWA 2005, prevents
ICE employecs from making an adverse determination of admissibility or deportability of an
alien using information furnished solely by ccrtain people associated with the battery or
extreme cruelty, such as the abuser or a member of the abuser’s family living in the same
household as the victim. For purposes of this interim guidance, an adverse determination of
admissibility or deportability would include placing an alien in removal proceedings or making
civil arrests relating to an alien’s violation of the immigration laws. Section 1367(a) also
generally prohibits ICE employees from disclosing any information about a VAWA, T, or U
beneficiary to anyone, especially those who might usc the information to the alien’s detriment,
i.e., an abuser who may wish to have the victim removed from the United States.

Information provided solely by prohibited sources must be independently corroborated.
Examples of prohibited sources include: the abuser in the case of a VAWA petitioner, the
human trafficker in the case of a T status applicant, or the perpetrator of substantial physical or
mental abusc in the case of a U status applicant. In such cases, ICE employees cannot rely
solely on these sourccs when making an adverse determination of admissibility or
dcportability. This prohibition is important to note because ICE officers sometimes receive
information from upset or disgruntled spouses, abusers, traffickers, or family members. An
arrest based on such information would not violate § 1367 if, according to existing standard
operating procedures, the ICE officer independently verifies the information (e.g., through an
immigration database) prior to making the arrest. To avoid a possible violation of § 1367, ICE
officers must verify the information provided from these prohibited sources. For example, if
the abuser husband calls ICE and states that his alien wife is in the United States after being
ordered removed, ICE must independently verify the prior rcmoval and note such
corroboration on Form I-213 (Record of Inadmissible/Deportable Alien).







