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Minority women experience stereofyping as
plaintiffs and as crime victims.

Women of color
in the courts

Lynn Hecht Schafran

[Wiomen of color encounter dual barriers of
racism and sexism in the justice system and
legal profession . . . whether as litigant, law-
yer, judge, witness, court personnel, or law
student. .. !

Since the early 1980s, state and fed-
eral task forces have examined the na-
ture and extent of gender, racial, and eth-
nic bias in their own jurisdictions and
found similar serious problems.? Their re-
ports make clear that although there has

. been insufficient research into the partic-

ular problerns confronting women of color
in the courts, whatever the problems are
for white women and for men of color, they
are worse and more complex for women of
color,

Women of color encounter move than
“dual barriers.” “Intersectionality” is the
term legal theorists coined to describe the
way the confluence of race and gender cre-
ates an indivisible identity that shapes the
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lives of women of color. This results in a
type of bias that is more than race or sex
bias alone, and more than race plus sex.3 It
is a compound bias with geometrically
damaging results for women of color who
are attorneys and those who encounter the
legal syster in other capacities.

The stereotypical lawyer is still white
and male, making attorneys who are
women of color twice removed from the
norm. When a woman of color appears in
court or for depositions, she is often as-
sumed by judges, court personnel, and
other lawvers to be a secretary; a clerk; the
court reporter; the defendant; the defen-
dant’s mother, wife, or sister; or a social
worker,

For example, the D.C. Circuit Task Force
on Gender, Race, and Ethnic Bias reported
that a third of minority women attorneys
experienced nonrecognition of their at-
torney status by federal judges, but only
small percentages of other groups had the
same experience.t Numerous women re-
ported this problem to the ABA Multicul-
tural Women Attorneys Network. An Afri-
can American wornan described the time a
white female judge addressed her white
ferale client, who was dressed in tattered
jeans, as “counsel,” even though the atfor-
neywore a suit and carried a briefcase 3

'RPHQ RI ZRIOBMWIKYWKH ERXIHVV

Even when women of color successful-
ly establish their identity as attorneys,
stereotyping persists. Judges, lawyers, and
court personnel often challenge their cred-
ibility, assume they are incompetent, and
treat them with disrespect. The Second
Circuit Task Force on Gender, Racial, and
Ethnic Fairness in the Courts reported that
51 percent of minority women attorneys in
private practice had their competence chal-
lenged, compared with 4 percent of their
male counterparts.? In California, a feder-
al judge asked an African American woman
with the Department of Tustice antitrust
division, “Do you really understand all the
economics involved in this case?? The ABA
Multicultural Women Attorneys Network
reported:

Study findings all indicate that mutticuitural

attorneys strongly believe that judicial discre-

tion is usually exercised against thern, that
gender-biased conduct or racial/ethnic dis-
crimination is exhibited by opposing counsel

on a regular basis, and [that] these differences

in treatmerit or attitude have an effect on the

outcome of itigation. For example, the Report

of the Gender Bias Study of the Massachusetts

Courts concludes that multicultural fernale at-

torneys are more likely than white women to

be subjected to inappropriate sexual com-

ments or touching by court employees. Inad-

dition, multicultural women are more likely
than any other group of attorneys to be berat-

ed by a judge for no apparent reason.?

Women of color as parties

Plaintifs. The concept of infersection-
ality was originally developed as a way to
talk about the dilemma of women of color
bringing employment discrimination suits.
Title VIl required them to plead either race
or sex discrimination, a single-axis ap-
proach that did not reflect their experience
and that left them unable to demonstrate
the harms they had suffered.

As the leading theorist in this area, Pro-
fessor Kimberle Crenshaw, commented
concerning a 1976 case, “The court refused
1o recognize the possibility of compound
discrimination against black women and
analyzed their claim using the employ-
ment of white women as the historical
base. As a consequence, the employment
experiences of white women obscured the
distinct discrimination that black women
experienced.”™
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The devaluation of women of color can affect findings of comparative
negligence and damages awards in civil cases.

Because a disproportionate number of
poor wornen are women of color, a dispro-
portionate number of welfare recipients are
women of color. These women face overt
bias in their interactions with the courts.
An urban male attorney wrote to the New
York Task Force on Women in the Courts:
“Most of my clients are black and Hispan-
ic welfare recipients, often single mothers.
Tt is clear to me that judges and court per-
sonne! have a profound lack of respect for
these clients . . . manifested by rude com-
ments, clear expressions of distike, etc. ...
[At] the very least, it convinces my clients
that they cannot expect to find justice in
such a courtroom.”?

The perception that communities of
color are by definition poor often means
that women of color are not granted al-
imony in divorce cases" or restitution in
domestic violence situations? because
judges and other court personnel presume,
with little or no inquiry, that men of color
have no money.

The stereotypes about poor women of
color as being lazy and having babies just
to get a bigger welfare check are hardened
daily by the media, whose “exclusion of the
diversity of poor women and the complex-
ity and context of their experience . . . cre-
ates the deviant image perpetuating the
concept of individual moral fault and driv-
ing legal debate.” This devaluation of
women of color, combined with the “blame
the victim” mentality toward the poor, can
affect findings of comparative negligence
and damages awards in civil cases.

In Florida, for example, an African
Arnerican woman sued over injuries from
an automobile accident, After trial, a juror
reported that other jurors said they did not
want to award the plaintiff anything be-
cause “she was a fat black woman on wel-
fare and would blow the money on liguor,
cigarettes, jai alai, bingo, or the dog track”
and that “they would be paying one way or
another, by awarding money in this case or
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through welfare.” In fact, the plaintiff was
not on welfare but rather was receiving
workers’ compensation at the time of the

" accident. The stereotypes about African

American women are so strong that the
plaintiff's receiving benefits while unem-
ployed automatically marked her as being
on welfare, and thus an unworthy plaintiff.

Domestic violence victims. Battered
women of color may encounter judges and
cotirt personnel who believe minority com-
munities are “naturally” violent, so noth-
ing can or should be done to protect
them. A prominent attorney testified to
the California racial and ethnic bias task
force that “judges appeared to believe that
in the African American community, vio-
lence was much moye acceptable ‘cultur-
ally’ and, therefore, there was not the same
seriousness paid to the testimony of African
American women. . . . [Slome judges con-
sider Asian American women to be more
stbmissive than white women, and there-
fore the domination of the woman by her
male partner is expected and culturally ac-
cepted, even if it involves violence.”®

African American woren who present a
battered woman syndrome defense after
killing their abusers face an extra burden
hecause stereotypes depict them as ag-
gressive and hostile. This directly contra-
dicts the image that many hold about bat-
tered women as white, blonde, small,
meek, and economically dependent on
their husbands.

Professor Shelby Moore observed:

if judges and jurors view [African American
women] as strong and domineering, they are
unlikely to believe that [these] women suffer
psychologically as a result of being battered.
Again, they are more likely to be viewed as de-
serving of, or in some way the cause of, the
violence perpetrated against them, These im-
ages prevent judges and jurors from view-
ing African American women in the same way
they view the mythical white woman: virtuous
and fragile; worthy of being protected and
respected.’

Rape victims and prostifution defen-
dants. During slavery, white men invented
the stereotype of the lascivious African
American woman to excuse their repeated
rapes of their female slaves.! Today, African
American women are still stereotyped as
promiscuous and thus less harmed by sex-
ual assault.

After a Westchester, New Yorlk, jury ac-
quitted a white doctor who presented a
consent defense to the charge that he al-
legedly raped an African American womman :
on his examining table, awhite male juror
wrote to the prosecutor, “We thought a
black fernale like that would be flattered by
the attention of a white doctor.™®

Feven where guilt is found, the injury to
rape victims of color may be devalued. A
study of sentencing in Dallas, which em-
ploys jury sentencing in noncapital crimes,
found that while the median sentence for
a black man who raped a white woman was
19 years, the median sentence for a white
man who raped a black woman was 10
years. The median sentence for white/white
vape was 5 vears; for Latino/Latina rape, 2'
years; and for black/black rape, 1 year?

The stereotype of women of color as
promiscuous carries over to their treat-
ment as defendants in prostitution cases.
A California study found that “an estimated
40 percent of ail prostifutes are women of
color, but 55 percent of those arrested and
85 percent of those who serve time in jail
are women of color.”™ ‘

Unfortunately, sterectypes are not the
only hurdles facing minority women who
are victims of rape and domestic violence.
When their assailants are men of color—
as in the vast majority of the cases—these
wormen are often criticized by their own
communities for putting their men into
the criminal justice system because of ils
maltreatment of men of color. When the
victims in these same-race assaults are im-
migrant wornen, some interpreters com-
ing from their communities try to per-
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suade them to drop their cases or side
openly with the defendants.22

Juvenile offenders. Courts’ disparate
treatment of wornen of color begins in the
juvenile justice systemn. A lack of cultural
sensitivity and knowledge among juvenile
court personnel can often mean girls of
color are not afforded the same presump-
tions of feminiriify and innocence often ex-
tended to white girls. African American
girls may be seen as aggressive or showing
a lack of remorse when they act assertively
rather than deferentially. Thus, they often
receive harsher punishment than girls who
act more conventionally feminine. By con-
trast, Asian American, Native American,
and Latina girls, often taught to show def-
erence to adults, may exhibit subdued con-
duct that is perceived as rudeness or evi-
dence of guilt.®

Mothers. During the California task
force’s public hearings, various individuals
raised the concern that people of color are
judged through the filter of white, middle-
class values. This filter combines with
sterectypes about women of color as bad
mothers to negatively affect outcomes in
abuse and neglect cases and other situa-
tions involving these women and their
children,

In a 1997 article, Professor Dorothy
Roberts noted, “A New England Journal
of Medicine study of pregnant women in
Pinellas County, Florida, found that only
about 26 percent of those who used drugs
were African American. Yet over 90 percent
of Florida prosecutions for drug abuse dur-
ing pregnancy have been brought against
African American women,™ Commenting
on this disparity, Roberts wrote:

It is unlikely that any of these individual actors

[government officials, hospital staf, prosecu-

tors, legislators] intentionally singled out

black women for punishment hased on a con-
scious devaluation of theiy motherhood. The
disproportionate impact of the prosecutions

o1 poor black wornen does not result from

such isolated, individualized decisions. Rather,

it is a result of two centuries of systematic ex-

clusion of hlack women from tangible and in-
tangible benefits enjoyed by white society.®

Another result of this systematic exclu-
ston is the forced medical treatment of
pregnant women. A national survey of ob-
stetricians found that as of 1987, twenty-
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