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JUDGES TELL:
WHAT | WISH | HAD KNOWN BEFORE | PRESIDED IN AN
ADULT VICTIM SEXUAL ASSAULT CASE
by the
National Judicial Education Program’

“They are crimes like no other.”

HON. J.RICHARD COUZENS& HON. TRICIA SUN BIGELOW,
CALIFORNIA BENCHBOOK: THE ADJUDICATION OF SEX CRIMES (2006).

“Sex offense trials are “more difficult...to preside[over] from a legal and technical
standpoint, a personal and emotional viewpoint, ana public scrutiny and public
pressure perspective.”

Kurt M. Bumby & Marc C. MaddoxJudges’ Knowledge About Sexual Offenders,
Difficulties Presiding Over Sexual Offense Casesl, @pinions on Sentencing, Treatment
and Legislation11 $xXUAL ABUSE A JOURNAL OF RESEARCH ANDTREATMENT 305 (1999).

Sexual assault cases present a unique challengeefardiciary. They are unique in that they are
beset with a myriad of deeply held stereotypesmarsgonceptions that can undermine the
judicial process. Since 1980, the National Judié@dication Program (NJEP) has created and
presented judicial education programming abouttadciim sexual assault cases, focused on
providing the accurate factual information judgesahto conduct a fair process and suggesting
procedures to minimize victim retraumatization with undermining defendants’ rights. To
assist new judges, NJEP canvassed judges acrossuhiy who had attended NJEP programs
to ask what these judges wished they had knownd#fey presided in an adult victim sexual
assault case, or a case of co-perpetrated sexuse aind domestic violence. These judges’
twenty-five points are listed below followed by corantary and sources.

1. The widespread misconception that rape is abosgexual desire — rather than power and
control — colors every aspect of the justice systésresponse to sexual assault.

2. Sexual assault, including marital/intimate partrer rape and male victim rape, is far more
prevalent than the general public believes.

3. The vast majority of sexual assaults are commédt by someone the victim knows.

4. Sexual assault co-perpetrated with domestic \ence is a significant problem and a key
factor for risk assessments of all kinds.

5. Few rapes are ever reported to law enforcement.

6. The absence of serious, observable physicalungs is not inconsistent with a sexual
assault.

" A project of Legal Momentum in association witle tNational Association of Women Judges
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7. Victims of stranger and nonstranger rape almosalways sustain profound, long-lasting
psychological injury.

8. Marital and intimate partner rape victims suffer particularly severe psychological
injury because of the betrayal of trust by the persn they should most be able to
trust, and the fact that the rapes are usually repated.

9. Victim behaviors that are commonplace during ad after a rape (not physically
resisting, delayed reporting, post-assault contacgtc.) appear counterintuitive to
those not knowledgeable about sexual assault.

10. Expert witness testimony is often essential Bnable jurors to understand a sexual
assault case

11. Traumatic memories are developed, stored and treeved differently than non-
traumatic memories.

12. It is common for a sexual assault victim to diay a flat affect while testifying.

13. On occasion a sexual assault victim, female orale, will have a physical response
during the attack, but this is not a sexual resporesin the sense of desire and
mutuality.

14. The widespread belief in rampant false allegains of rape is erroneous.

15. The typical rapist is neither a brutal strangernor a “good guy” who had a bit too much
to drink one night. Rather, he knows his victims, pemeditates and uses little overt
violence.

16. Like stranger rapists, most nonstranger rapis are serial offenders.

17. Most sex offenders are crossover offenders,mmitting a variety of sex crimes as well
as other interpersonal offenses against adults arahildren.

18. When evaluating sex offender risk, actuarial @a@ssments are more accurate than
clinical assessments.

19. Sex offender treatment is rigorous and speciaéd. Traditional outpatient
psychotherapy is NOT appropriate for these types obffenders.

20. Because of the high incidence of child and allisexual victimization among women
and men in the population at large, sexual assautase jury pools will almost always
include victims — often a surprising number — and equire special treatment.

21. A thoroughvoir dire that includes questions about the rape myths relewnt to the case
at bar is essential to seating an impartial jury.

22. Do not let counsel equate the Rape Shield Lamd Prior Bad Acts evidence.

23. Scheduling and continuance decisions in rapases can have a significant impact on
victims’ recovery.

24. Be prepared for the rape case defendant who mk@nds to appearpro se

25. Always expect the unexpected — these cases barfraught with peril for the trial
judge.
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COMMENTARY AND SOURCES

Below are commentary and sources for each of th@oR#s on the previous pages. The sources
cited below that are provided 1n full on t@kallenges of Adult Victim Sexual Assault Cases
Resources CD are listed lold.

1. The widespread misconception that rape is abosgexual desire — rather than power and
control — colors every aspect of the justice systéaresponse to sexual assault.

Justice Richard Andrias, in his artidkape Myths: A Persistent Problem in Defining and
Prosecuting Rapgyrovided on the Resources CD, writes, “Rape magtedalse and stereotyped
views about rape, rape victims and offenders. Agrnibie most common...is that [r]lape is an
expression of sexual (albeit misplaced) desireiéwihg this crime through this mistaken lens
has produced deeply flawed police investigationgsgcutions, jury deliberations, media
reporting and public response. Although writted @92, Justice Andrias’ article is in no way
dated.

Source Hon. Richard T. Andrias, Rape Myths: A Persistent Problem in Defining and
Prosecuting RapeCRIMINAL JUSTICE, Summer 1992 at 2.

2. Sexual assault, including marital/intimate partrer rape and male victim rape, is far more
prevalent than the general public believes.

Adult Female Victims:

According to the most highly-regarded researchethis field — Dr. Dean Kilpatrick and his

team at the Crime Victims Research and TreatmenteCat the Medical University of South
Carolina — 18% (20 million) of U.S. women have bemped at least once in their lifetime.
Kilpatrick's most recent study concluded that i@0women over 18 were subjected to 800,000
forcible rapes, 300,000 drug-facilitated rapes, 3d,000 incapacitated rapes, meaning rapes
perpetrated when the victim was unable to give enhbecause of voluntarily ingesting drugs or
alcohol. Some of the drug-facilitated and incagei rapes also involved force.

Adult Male Victims

One study found that 2.8 million (3%) men in thetdd States were forcibly raped at some time
in their lives. Another reported that in 2003, afievery ten rape victims was male.
Government statistics on male rape victims are evere inaccurate than those for female rape
victims as the percentage of male victims who rejgaminiscule.

" This document is designed to be distributed aleitly the Resources CD for ti@hallenges of Adult Victim
Sexual Assault Cases: Materials for New Judgdgial education module. The Resources CD igumsita
bibliography. It contains an Annotated Table of @ors with hyperlinks to the full text of each resme. We
encourage you to burn a copy of the Resources €holarself and to distribute copies to your collees If you
obtained this document without a copy of the ResesiCD, we encourage you to visit the Nationalcadi
Education Program’s websitevw.njep.org(click on “Sexual Assault Resources”) where thendtated Table of
Contents and the full content for the Resources@®be downloaded for free. On the Sexual AssaagbRrces
page, click on the “Resources Available for Dowibink which will direct you to the registratiomd login page
for NJEP’s materials for in-person education. Regi®on is free and open to all.
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SourcesDean Kilpatrick et al., BUG-FACILITATED, INCAPACITATED AND FORCIBLE RAPE: A
NATIONAL StuDpY (2007) at 2http://www.ncjrs.gov/pdffiles1/nij/grants/219181fp#atricia
Tjaden & Nancy Thoennes, National Institute of ib@StFREVALENCE, INCIDENCE, AND
CONSEQUENCES ONIOLENCE AGAINST WOMEN (1998) (includes data on male victims); U.S.
DEPARTMENT OFJUSTICE, 2003 MTIONAL CRIME VICTIMIZATION SURVEY (2003); National
Judicial Education Program, Web Course/Resountenate Partner Sexual Abuse:
Adjudicating This Hidden Dimension of Domestic ®imle Casedvlodule 1: Defining Intimate
Partner Sexual Abuse and Assessing its Preva)¢A0688),www.njep-ipsacourse.ordJichelle
Davies,Male Sexual Assault Victims: A Selective Revietheotiterature and Implications for
Services7 AGGRESSION ANDVIOLENT BEHAVIOR 203 (2002).

Note: The National Judicial Education Program’s webrselresourcdntimate Partner Sexual
Abuse: Adjudicating This Hidden Dimension of Doiégiolence Casewas funded by the
State Justice Institute and the Office on VioleAgainst Women. Registration aivw.njep-
ipsacourse.orgs free and open to all.

3. The vast majority of sexual assaults are commat by someone the victim knows.

The stereotyped image of rape involves a strangeping from the bushes. The reality is far
different. Dr. Kilpatrick and his team found th&8 of forcible rapes and 81% of drug-
facilitated and incapacitated rapes of women o@ewére perpetrated by someone known to the
victim. The relationship of offender to victim was follows:

Forcible Drug Facilitated & Incapacitated Rapes
(Ex) Husband 10% 3%
(Step) Father 11% 1%
Boyfriend 14% 13%
Other Relative 18% 4%
Friend 12% 31%
Classmate 2% 6%
Other Nonrelative 22% 21%
Stranger 11% 19%

Source Dean Kilpatrick et al., RUG-FACILITATED, INCAPACITATED AND FORCIBLE RAPE: A
NATIONAL StuDY, 30 (2007)http://www.ncjrs.gov/pdffiles1/nij/grants/219181fpd
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4. Sexual assault co-perpetrated with domestic viehce is a significant problem and a key
factor for risk assessments of all kinds.

Until recently, intimate partner sexual abuse i ¢bntext of domestic violence was nearly
invisible. Recent studies with battered women laaitiering men document a widespread
problem that presages escalating violence and paltésthality. Studies of domestic violence
murders, attempted murders and potentially fatshalts document an extremely high incidence
of rape along with the physical violence. A wonsaibjected to forced sex in addition to
physical violence is seven times more likely tdkbled than a woman subjected to physical
violence only. Sexual assault of a mother poses@arated risk to her children’s safety and
should be considered in custody/visitation deteatiims.

SourcesNational Judicial Education Program, Web CourssfRirceintimate Partner Sexual
Abuse: Adjudicating This Hidden Dimension of Domségiolence Caseslodule 1: Defining
Intimate Partner Sexual Abuse and Assessing itedkeace and Module 3: Risk Assessment
(2008),www.njep-ipsacourse.ordacquelyn Campbell et &jsk Factors for Femicide in
Abusive Relationships: Results from a Multisite€c@sntrol Study93 AMERICAN J.OFPUBLIC
HEALTH 1089 (2003); BviID ADAMS, WHY DO THEY KiLL ? MEN WHO MURDER THEIR INTIMATE
PARTNER, 171-172 (2007)

5. Few rapes are ever reported to law enforcement.

Dr. Kilpatrick’s study found that in 2006 only 188bforcible rape victims and 10% of drug-
facilitated/incapacitated rape victims reported¢hme to law enforcement.

Source Dean Kilpatrick et al., RUG-FACILITATED, INCAPACITATED AND FORCIBLE RAPE: A
NATIONAL StuDY, 43 (2007)http://www.ncjrs.gov/pdffiles1/nij/grants/219181fpd

6. The absence of serious, observable physical injes is not inconsistent with a sexual
assault.

Another rape myth holds that “real” rape victimstsin serious physical injuries, especially in
the genital area. In fact, observable physicalriegiare uncommon. According to Dr.
Kilpatrick’s national study:

* 70% of drug-facilitated/incapacitated and 48% atifole rape victims reported no injurjes

* 23% of drug-facilitated/incapacitated and 34% atifole rape victims reported minor
injuries and

* 6% of drug-facilitated/incapacitated and 16% otfble rape victims reported serious
injuries

There are few observable serious physical injurezsause most rapists use instrumental
violence, which means they use only the threatderal of physical violence necessary to
compel acquiescence and many victims do not phijsiesist, as explained in #9, below.
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Source Dean Kilpatrick et al., RUG-FACILITATED, INCAPACITATED AND FORCIBLE RAPE: A
NATIONAL StuDY, 31-32 (2007)http://www.ncjrs.gov/pdffiles1/nij/grants/219181fpd

7. Victims of stranger and nonstranger rape almosalways sustain profound, long-lasting
psychological injury.

Almost every rape victim, female or male, suffeegese psychological injury and a high
percentage suffers from long-term PosttraumatiesStDisorder (PTSD). Rape victims have far
higher rates of contemplated and attempted sutb@e do nonvictims. Many turn to alcohol and
drugs to self-medicate their trauma.

Clinical studies document that victims raped by sone they know often have a more difficult
psychological recovery than victims of strangererdgonstranger rape victims are less likely to
report the crime, more likely to blame themselved be blamed by others, and less likely to
believe themselves deserving of sympathy or pradeashelp. Nonstranger rape victims often
have difficulty forming relationships because, adaug to one clinical study, they have strong
doubts about their ability to discern who is trtriystworthy. They tend to isolate themselves
socially.

As a victim raped by a former boyfriend related, éByvtime | walk into my bedroom | see
him standing over me and telling me to take offetothes and not to say a word. | can’t get
it out of my head. It's as if it's happening rigidw.”

SourcesDean Kilpatrick et al., RUG-FACILITATED, INCAPACITATED AND FORCIBLE RAPE: A
NATIONAL StuDY (2007) at 4http://www.ncjrs.gov/pdffiles1/nij/grants/219181fpMichelle
Davies,Male Sexual Assault Victims: A Selective Revietheot iterature and Implications for
Services7 AGGRESSION ANDVIOLENT BEHAVIOR (2002) at 203ILynn Hecht Schafran,

Maiming the Soul: Judges, Sentencing and the Mythtbe Nonviolent Rapist20 FORDHAM
URBAN LAW JOURNAL 439 (1993) CRIME VICTIMS RESEARCH ANDTREATMENT CENTER, RAPE

IN AMERICA 7-8(1992);Sally Bowie, et alBlitz and Confidence Rape: Implications for Clirlica
Intervention44 Am. J.PSYCHOTHERAPY180 (1990); Case records of Veronica Reed Ryback,
Director, Beth Israel Hospital Rape Crisis Intervem Center, Boston (1992-1994).

8. Marital and intimate partner rape victims suffer particularly severe psychological
injury because of the betrayal of trust by the peren they should most be able to trust, and
the fact that the rapes are usually repeated.

There is a myth that intimate partner rape victaresnot harmed because they are used to having
consensual sex with the perpetrator. Extensivearebavith marital and intimate partner rape
victims documents that this is completely untrulee harm is profound.

A woman whose husband subjected her to physic@nee and death threats in addition to rape
stated:

“He was sexually abusive, and | think of all offiat was probably the most painful,

and still probably, the hardest to get past. [Ykaow, when you're in a relationship

with somebody that you love and they use sex fatlyefit's devastating...”
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Sources: National Judicial Education Program, Web courssburcelntimate Partner Sexual
Abuse: Adjudicating the Hidden Dimension of Doneegtolence Casedvodule I: Victims and
Offenders{2008),www.njep-ipsacourse.orRAQUEL BERGEN WIFE RAPE (1996);DAVID
FINKELHOR & KERSTIYLLO, LICENSE TORAPE (1985).Quotation drawn from U.S. Dept. of
Justice, Office for Victims of Crime, IgTIM IMPACT: LISTEN AND LEARN (2005)DVD.

9. Victim behaviors that are commonplace during andafter a rape appear counterintuitive
to those not knowledgeable about sexual assault.

Not physically resisting:

At one time rape law required victims to prove tipdysically resisted the rapist. Although the
law no longer requires resistance, the publicudicig jurors, still consider physical resistance
and injuries as the hallmarks of “real” rape. Tinimdset seriously undermines the judicial
process because it is commonplace for rape vidbnst offer physical resistance.

There are several reasons why victims do not phlgitesist. Many victims freeze with fright,
known as “tonic immobility.” Some retreat into @&ntal state called dissociation in which it
feels to them as if the rape is happening in ardres if they are standing outside their own
bodies and observing the assault. Dissociationymesi extreme passivity. Other victims make a
strategic decision not to resist in order to ayghgsical injury or death, or because they are
protecting someone else, for example, a sleepiild ichanother room, or a family member the
rapist has threatened to rape if the victim doésamply. Acquiescence out of fear is not
consent.

Source David Lisak, The Neurobiology of Traumaeprinted in NATIONAL JUDICIAL
EDUCATION PROGRAM, UNDERSTANDING SEXUAL VIOLENCE : PROSECUTING ADULT RAPE AND
SEXUAL ASSAULT CASES (2000); Lynn Hecht Schafran ,Writing and Reading About Rape: A
Primer, 66 . JOHN’SL. REv. 979 (1993) at 988.

Delayed reporting:

Among the few victims who do report, victims ofestger rape tend to report very close to the
time of assault whereas victims of nonstranger tapd to delay. There are many reasons for
this delay including:

* Not immediately recognizing the assault as rappg@ally in the case of nonstranger

rape)

* Fear of retaliation

» Fear of being disbelieved or blamed

* Fear of loss of privacy

* Fear of the criminal justice system

* Denial/Suppression

* Psychogenic Amnesia (i.e., loss of memory of padliocof an assault)

Below is a victim’s explanation of why she delayegorting:

7
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“I can’t believe this happened to me. It still doéseem real. It's
taken me a week to report it to the police — | taamember the
exact details of what happened. | guess I'm afthat people
won't believe me.” Maria, a high school senior, raped by a
classmate with whom she was studying for final exam

SourcesDean Kilpatrick et al., RUG-FACILITATED, INCAPACITATED AND FORCIBLE RAPE: A
NATIONAL STuDY, 48 (2007) http://www.ncjrs.gov/pdffiles1/nij/grants/219181fp&rime
Victims Research and Treatment Centet®iRIN AMERICA: A REPORT TO THENATION 5 (1992);
Lynn Hecht Schafran, Writing and Reading About Rape: A Prime66 S. JOHN’SL. REV.
979, 1013 (1993Mary P. Koss et alStranger and Acquaintance Rafde PsyCHOL. OF
WOMEN QUART. 1 (1988); Quotation drawn from the case recofdgenonica Reed Ryback,
Director, Beth Israel Hospital Rape Crisis Interve@m Center, Boston (1992-1994).

Post-Assault Contact with Attacker:

Another misconception is that “real” victims wouldver initiate contact with their attacker after
the assault. In fact, in nonstranger cases postiisntact between the victim and offender is
not unusual. Victims who make post-assault cométtt the offender are seeking a way to
understand exactly what happened — “how could saméthought was a friend turn on me?” —
and as a way to take control and normalize theuttssa

10. Expert witness testimony is often essential Bnable jurors to understand a sexual
assault case.

Jurors often have profound misconceptions abow vagiims, offenders, and rape itself. Expert
witness testimony may be needed to explain thagXample, absence of injury and delayed
report are not inconsistent with sexual assautpel testimony may be essential to challenge
rape myths in the courtroom and uphold fairnessHervictim.

Experts qualified to testify in sexual assault saselude both those with academic credentials
and those with extensive direct experience withimigs, such as police officers or professionals
at victim advocacy organizations.

Judges need accurate factual information aboutadessault in order to evaluate the
qualifications of experts and the soundness of fhr@posed testimony.

Note: Experts may ndestify that they believe there was a sexual dssdtiey may testify as
to the common behaviors of victims with whom theyé worked and as described in the
literature.

Source Hon. Richard T. Andrias, Rape Myths: A Persistent Problem in Defining and
Prosecuting RapeCRIMINAL JUSTICE, Summer 1992 at 2.

11. Traumatic memories are developed, stored and treeved differently than non-
traumatic memories.
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Just as brain chemistry dictates the “frozen ffigagponse to a traumatic event described in #9
above, it also dicates the way traumatic memoriesasd down and recalled. People assume
that a person subjected to a traumatic event eiilember every detail and be able to recount it
perfectly on demand. However, because of the affgictrauma on brain chemistry, many
victims forget all or parts of the assault or retioilne assault differently at different times.
Traumatic memories are actually developed, stoneldretrieved differently than non-traumatic
memories. The fact that a victim recounts thewdssamewhat differently from one retelling to
the next shoulahot be assumed to mean she is lying.

Source David Lisak, The Neurobiology of Traumareprinted in NATIONAL JUDICIAL
EDUCATION PROGRAM, UNDERSTANDING SEXUAL VIOLENCE : PROSECUTING ADULT RAPE
AND SEXUAL ASSAULT CASES (2000).

12. It is not unusual for a sexual assault victima display a flat affect while testifying.

Many people assume that a “real” rape victim widpday a certain type of behavior while
testifying. She must not cry too much lest sheabeled hysterical. But if she displays a flat
affect, others may assume that nothing happenkdrtd/ictims’ behavior during trial varies
widely according to their personality, stage ofoezry, life circumstances and other factors.
Some testify in a “controlled style,” which meahsy hide their feelings and appear calm or
emotionless. Others testify in an “expressive”eigl which they cry, sob, smile, act restless and
tense. Some victims display anger which is a gbowtfrom a recovery point of view but juries
do not like it. Flat affect often results from ttaet that the victim has had to repeat her account
to so many people. Some victims rein in their eomst because they do not want the perpetrator
to have the satisfaction of knowing how much helr@sned them. An expert withness may be
necessary to help the jury understand that fl&tcafs not inconsistent with a sexual assault.

Source Lynn Hecht Schafran, Maiming the Soul: Judges, Sentencing and the Mythtbe
Nonviolent Rapist 20 FORDHAM URBAN LAW JOURNAL 439, 450-451 (1993).

13. On occasion a sexual assault victim, female orale, will have a physical response
during the attack, but this is not a sexual resporesin the sense of desire and mutuality.

Victims who have a physical response during a eapdikely to have their assault perceived as
being either consensual or merely “bad sex.” Tocthtrary, this response does not in any way
signify enjoyment or consent. Rather, it is anrehtiphysiological response. The human genital
system is designed to respond to friction, no matke source. This automatic response is true
for male as well as female victims.

SourcesTIMOTHY BENNEKE, MEN WHO RAPE 133-34 (1982); Michelle Daviebjale Sexual
Assault Victims: A Selective Review of the Litaaand Implications for Serviceg

AGGRESSION ANDVIOLENT BEHAVIOR 203 (2002); Roy J. Levin & Will Van Berl&Gexual

Arousal and Orgasm in Subjects Who Experience FbocéNon-Consensual Sexual Stimulation
— A Reviewll DURNAL OFCLINICAL FORENSICMEDICINE, 82-88 (2004).
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14. The widespread belief in rampant false allegains of rape is erroneous.

It is widely and erroneously believed that mangaf most sexual assault allegations are false. In
an article in the journa¥iolence Against WomeDBr. David Lisak and his colleagues review the
six most methodologically sound studies of faldegaltions and detail the results of their own
new study of sexual assaults reported over tersysaa major northeastern university. The
findings of these six studies ranged from 2.1%0®% reported false allegations. The new
study found that 5.9% of the cases were false atiiegs.

Source David Lisak, et al, False Allegations of Sexual Assault: An Analysis ©én Years of
Reported Cased6, VOLENCE AGAINST WOMEN 1318 (December 2010) andAtSE
ALLEGATIONS OF RAPE: FACT SHEET (2010).

OFFENDERS

15. The typical rapist is neither a brutal strangernor a “good guy” who had a bit too much
to drink one night. Rather, he knows his victims, pemeditates, uses little overt violence and
is a serial offender.

The misconceptions about rape that can undermanguthcial process include two equally false
stereotypes about who typically commits rape: Bheal Stranger and the Nice-Guy-Who-
Drank-Too-Much.

Until recently it was believed that rapists werely violent men who attacked strangers, used
weapons, and inflicted brutal injuries. As awas=nef the nonstranger rapist grew, and the
trivializing terms “date rape” and “acquaintancpea became popular, the stereotype evolved
of a “nice guy” who drank too much, had some misgamication with his date, did not
premeditate a rape, and would not do it again. Ehee the myth evolved that victims of
nonstranger rape were not as harmed as victimsasfger rape.

We now have extensive research with incarceratadgr and nonstranger rapists, as well as
men in the general population who freely acknowéedgmmitting acts that meet a conservative
definition of rape and attempted rape — all agavmhen they knew. Most of these rapes were
never reported. These men feel free to acknowléageacts because they do not consider
themselves rapists -- they are not violent merkimesks.

It is clear that these undetected nonstrangertsapisnprise the vast majority of rapists and they
have typical characteristics. As Dr. David Lisak,iaternationally known researcher in this field
writes in a short paper on the Resources @ijerstanding the Predatory Nature of Sexual
Violence

“In the course of 20 years of interviewing theseetected rapists, in both
research and forensic settings, it has been pedsibme to distill some of the
common characteristics of the modus operandi &felsex offenders. These
undetected rapists:

10
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» are extremely adept at identifying “likely” victimand testing prospective
victims’ boundaries;

» plan and premeditate their attacks, using sophitstitstrategies to groom their
victims for attack, and to isolate them physically;

* use “instrumental” not gratuitous violence; theyiéx strong impulse control
and use only as much violence as is needed téytand coerce their victims into
submission;

» use psychological weapons — power, control, maatmn, and threats — backed
up by physical force, and almost never resort tapgas such as knives or guns;

» use alcohol deliberately to render victims moreneuhble to attack, or completely
unconscious;

» are as likely to be serial and multi-faceted offensdas are incarcerated rapists.”

As a consequence of these rapistedus operandihe strategies they use to groom their
victims and make them vulnerable often look likdipary social interactions. It is only
by looking carefully at the way these offendersrajpes for example strategically and
repeatedly maneuvering their victims into an isadagituation where no one will
intervene, that the pattern and premeditation becdear.

SourcesDavid Lisak, Understanding the Predatory Nature of Sexual Viole(2008) David
Lisak & Paul M. Miller,Repeat Rape and Multiple Offending Among UndeteRtguists 17
VIOLENCE AND VICTIMS 73 (2002).

16. Like stranger rapists, most nonstranger rapistgre serial offenders.

With respect to serial offending, in 1987 Dr. G&aeAbel and his colleagues published a
landmark study in which 561 nonincarcerated, sgblerted adult male sex offenders were given
complete immunity to disclose all their offensesdsearchers. The offenders who perpetrated
adult victim rape disclosed an average of 7.2 cetedlrapes each.

Dr. David Lisak and his colleagues have conducts@ sl studies of what he calls “the
undetected rapist,” described in Point 15, aboweirTfindings on the serial nature of
nonstranger rape perpetration are captured inoffening paragraph:

“In a study of 1,882 university men conducted ia Boston area, 120

rapists were identified. These 120 undetected t@pisre responsible for 483
rapes. Of the 120 rapists, 44 had committed aesiragle, while 76 (63% of them)
were serial rapists who accounted for 439 of th& répes.”

The researchers calculated the percentage of dampesnented in this study and concluded
that 91% were committed by serial rapists.

The Abel and Lisak findings were most recently abarated in a study of newly enlisted
male Navy personnel. The researchers surveye® ybh. Thirteen percent (13%) had
committed a completed or attempted rape sincegbefl4. Of the rapes documented in
this study, 95% were committed by serial rapists.
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SourcesGene Abel, et aGelf-reported Sex Crimes of Non-Incarcerated Pailegas, 2
JOURNAL OF INTERPERSONAL VIOLENCE (1987);David Lisak, Understanding the Predatory
Nature of Sexual Violenc€2008) David Lisak & Paul M. MillerRepeat Rape and Multiple
Offending Among Undetected Rapidtg8 VIOLENCE AND VICTIMS 73 (2002); Stephanie K.
McWhorter, et alReports of Rape Reperpetration by Newly Enlistete NMavy Personnek4
VIOLENCE AND VICTIMS 2004 (2009).

17. Most sex offenders are crossover offenders, caomtting a variety of sex crimes as
well as other interpersonal offenses against adulend children.

“Crossover” denotes sexual offending or interestside the parameters of the offense for
which an offender was arrested or came to thetaiteof authorities or researchers. It was
once thought that sex offenders specialized incsaxes only, and within that category,
committed only one type of sex crime, e.g., voyauege thought not to commit rape. It is
now known that sex offenders tend to commit a spetbf sex crimes and other
interpersonal offenses against related and unceadalts and children.

The Abel study cited in Point 16 above that gavenimity for full disclosure to 561
nonincarcirated adult males, found a high percentdgrossover sexual offenses:

“Specifically, 66% of intrafamilial child molestec®ncurrently sexually assaulted
children outside the home. Twenty-three percerhdfl molesters who were
convicted of sexually molesting female childreroadsxually molested male
children, and 63% of child molesters who sexualbtested males also admitted to
sexually molesting females. Forty percent of childlesters admitted to sexually
assaulting an adult, and 50% of rapists admitteddtesting a child.”

The Lisak/Miller study cited in Points 15 and 1@®wab found that:

“These 76 serial rapists [who had committed 43@shpad also committed more
than 1,000 other crimes of violence, from nonpetiely acts of sexual assault, to
physical and sexual abuse of children, to battédomestic partners.”

With respect to sex offenders’ battery of domeg#idners, as discussed in Point 4 above,
there is a high incidence of sexual abuse and lssalomestic violence cases, with
important implications for risk assessment.

Many of the undetected crimes committed by sexnofées have been discovered through
polygraph testing, the most effective way to ob&dmissions respecting repeat and
crossover sex offenses. In one study of crossd¥ending utilizing polygraphs “On
average, offenders revealed three additional cagsyof sexual assault types that had not
been identified in official records.” Polygraphtiag reveals that sex offenders are most
often repeat sexual offenders who have a variepriof sexual offenses that may or may
not have been reported. These studies demondieitthe more previous sex offenses
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someone has committed, the more likely the persbreemmit another offense in the
future.

The findings about crossover offending are extrgrmaportant in considering the risk to
children of a sex offending parent. It cannot bguaned that offenders arrested for incest
are not a danger to the community, or that offenderested for the rape of adult victims or
the molestation of unrelated children are not agdato their own children.

SourcesGene Abel, et aelf-Reported Sex Crimes of Non-Incarcerated Paliaph, 2
JOURNAL OF INTERPERSONAL VIOLENCE, 14 (1987); David Lisak & Paul M. MilleRepeat Rape
and Multiple Offending Among Undetected RapisTsMIOLENCE AND VICTIMS 73 (2002);
National Judicial Education Program, Web CoursedRe:Intimate Partner Sexual Abuse:
Adjudicating the Hidden Dimension of Domestic \ficke Casesvww. njep-ipsacourse.org
Peggy Heil, Sean Ahlmeyer & Dominique Simo@spssover Sexual Offensd®d SEXUAL

ABUSE A JOURNAL OF RESEARCH ANDTREATMENT 5 (2003) Daniel T. Wilcox & Daniel E.
SosnowskiPolygraph examination of British sexual offendekilot study on sexual history
disclosure testingl1l DURNAL OF SOCIAL AGGRESSION3 (2005).

18. When evaluating sex offender risk, actuarial @&ssments are more accurate than
clinical assessments.

It was once believed that the most effective wagdsess sex offenders’ risk was to ask the
clinicians working with them in sex offender tream. We now know this belief to be
erroneous. Much more accurate are actuarial assess that evaluate offenders based on
objective factors independent of clinical judgmemhese factors include the offender’s age
when the present offense was committed, the sexagaaf the victim, and the number, sex and
age of prior victims. These data are placed ondaayrd scored by specialists trained to utilize
these instruments.

A difficulty with all current assessment instrumerg that they are normed on offenders who
were reported and adjudicated. Given that only allsinaction of rapes are reported and
adjudicated, it is likely that when a previouslydetected nonstranger rapist is adjudicated and
assessed, he will appear less dangerous on coonahitnstruments because the static factors,
such as previous convictions, do not apply as teethis population.

For a detailed discussion of actuarial instruments in use, their limitations and suggestions
for how to evaluate an evaluator’s report, Be®id Lisak, A Judge’s Guide to Evaluation
Instruments(2010) on the Resources CD.

19. Sex offender treatment is rigorous and speciakd. Traditional outpatient
psychotherapy is NOT appropriate for these types obffenders.

It is essential that judges imposing treatment ssngencing condition require specialized,
rigorous sex offender treatment. Optimally, theatment should be coupled with incarceration.
Traditional, individual, insight-oriented counsejiis never appropriate for sex offenders. This
type of therapy aims to make individuals feel gabdut themselves. The therapist is used to
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dealing with people who want to change and mayrnaecustomed to the capacity for total
denial and manipulation that characterizes sexndfes. The result is that sex offenders treated
with traditional psychotherapy by nonspecialisteege even more rooted in denial and other
thinking errors than when they began. Nonspe@édlizeatment does not create victim empathy
or teach the offender to understand his own cyttieviance and how to stop himself when he
begins to relapse into that pattern.

Psychopaths should never be considered for anyditr@atment as it only makes them more
skilled at offending.

The effectiveness of specialized sex offenderrneat is a subject of much debate. Current
research indicates that it may reduce recidivisthémotivated offender. However, since very
few rapes are reported, this data must always bstiquned.

Source Kurt Bumby, Center for Sex Offender Management, LNDERSTANDING
TREATMENT FOR ADULTS AND JUVENILES WHO HAVE COMMITTED SEX OFFENSES (2006),
available athttp://www.csom.org/pubs/treatment brief.pdf

JURIES

20. Because of the high incidence of child and aldisexual victimization among women
and men in the population at large, sexual assauttase jury pools will almost always
include victims — often a surprising number — and equire special treatment.

» Call for a larger jury pool than usual to allow fagh attrition and challenges for cause
Individuals who have been sexually victimized, drose family members or close friends
have been victimized, often feel they cannot beairtigl in a sexual assault case. Even
victims willing to serve are usually presumed bymrsel to be incapable of impartiality and
are challenged for cause.

» Use confidential questionnaires and private inta&a in chambers to identify victims and
discuss their possible service with maximum privagg minimum retraumatizatior\pte:
Observe your jurisdiction’s practice for protectjngor confidentiality. Some jurisdictions
use juror numbers and some jurisdictions seal tlestipnnaires entirely.]

* Be able to direct individuals who disclose victiatibn to counseling services. Some of
those who disclose have never told anyone befatdhandisclosure is traumatizing. Even
survivors who have disclosed in the past may belgiegset by confronting this again.

* Be sure potential jurors understand that a sexatimization counts for purposes of jury
selection even if it was never reported. A Wiscorsgixual assault case had to be retried
because during deliberations a juror said she\mi¢he victim because something similar
happened to her. When asked to explain why shadatidisclose this duringoir dire, she
said it was never reported and so she thoughtlihdt count as a crime.

» Jury gquestionnaires should also be crafted to ifyettose who have perpetrated or been
accused of perpetrating sexual assault.

On the Resources CD there are two examples ofjuegtionnaires:
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* Hon. William Hughes, Jury Questionnaire NATIONAL JUDICIAL EDUCATION
PROGRAM, UNDERSTANDING SEXUAL VIOLENCE : THE JUDICIAL RESPONSE TO
STRANGER AND NONSTRANGER RAPE AND SEXUAL ASSAULT (2005).

* Hon. Richard J. Couzens & Hon. Tricia Bigelow Jury Questionnaire CALIFORNIA
BENCHBOOK : THE ADJUDICATION OF SEX CRIMES 122-124(2006).

When Judge Hughes began using a questionnairauthber of potential jurors self-identifying
as victims of child or adult sexual violence roge26.3%.

21. A thoroughvoir dire that includes questions about the rape myths relent to the case at
bar is essential to seating an impatrtial jury.

“The more participants endorsed rape myths, theedesdible...and more
blameworthy...they found the [victim].”

Source Sarah Ben-David and Ofra Schneider. “Rape PameptGender Roles Attitudes,
and Victim-Perpetrator Acquaintance.” 53 SEX ROLES, 399 (Sept. 2005).

Seating an impartial jury in a sexual assault casechallenge. Large-scale research with rape
case jurors has repeatedly shown that they ofteorégthe facts and law and decide cases based
on their beliefs about how “real” victims shouldhlaee, their assessments of victims’ lifestyle
and character and their own psychological needemy their own vulnerability or past

offending. A study involving 90 minute interviewstiw331 individual rape case jurors found
they were less likely to believe in the defendagtigt when the victim knew the defendant,
reportedly drank or used drugs, or engaged in g&ide marriage. Many jurors define rape in
terms of what they perceive as the victim’s assionptf risk. For example, a Colorado juror
speaking at a judicial education program about aleassault in his state explained the “not
guilty” verdict in the case on which he sat thisyjwa

“The fact that she testified that she was a leshilaa did not have sex with men was
not relevant. She willingly consented to go tarth@artment. Having placed herself in
this situation, she [sic] was guilty of somethingfhd, “When she got in their truck she
gave consent.”

Thanks to the “CSI” effect, jurors expect DNA evide even in cases where the victim and
defendant were closely acquainted or married. ®fiseptions regarding victim behavior during
trial frequently come into play. Another Coloradge case juror said of the victim, “She did
not show the emotion a victim should show.” Wigspect to the public from which rape case
jurors are drawn, opinion polls and research hagichented adherence to rape myths,
“assumption of risk,” and ideas such as “A manthasight to have sexual intercourse against
the women'’s consent if they are married.”

To try to identify potential jurors who cannot éstand deliberate impartially, some judges
permit the prosecution and defense an expamdedlire. Some judges, if they believe key
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guestions are not being asked, will direct coutsalsk them or will pose them themselves.
Arizona Judge Ron Reinstein observes:

“Note that many potential jurors will be reluctaattalk about their sexual history or
views as it may pertain to sexual assault, su¢hasictim ‘invited’ the assault, that the
word ‘no’ invites the perpetrator to be more aggnes because the victim ‘really wants
it" (even where violence is used—this has been gebnth male and female jurors)—
So it’s often useful to use a short questionnag@idg with accusations of uninvited
sexual contact and the like—follow-up questionselblasn their answers should be done
in chambers when you sense a potential juror mag lssues one way or another.”

SourcesHon. Richard T. Andrias, Rape Myths: A Persistent Problem in Defining and
Prosecuting RapeCRIMINAL JUSTICE, Summer 1992 at 2Gary La Free, RPE AND CRIMINAL
JUSTICE THE SOCIAL CONSTRUCTION OFSEXUAL ASSAULT (1989), at 217-218, 222; Harry Kalven
& Hans Zeisel, HE AMERICAN JURY 254 (1966); National Judicial Education Program,
Understanding Sexual Violence Program for Colordualdges (1997).

EVIDENCE:

22. Do not let counsel equate the Rape Shield Lawmd Prior Bad Acts evidence.

In cases where the defense wants evidence admittgr an exception to the Rape Shield Law
and the prosecution wants to admit Prior Bad Acidesce, defense attorneys often assert that
these rules of evidence are related, arguing thia¢iRape Shield Law evidence does not come
in, the Prior Bad Acts evidence may not be intratdlicNot so. These evidentiary rules are
independent of one another.

Rape Shield Laws

Rape shield laws bar questioning victims aboutr theor, consensual sexual history apart from
specified exceptions. While these laws vary froatesto state, all allow judges discretion to
admit aspects of a complainant’s sexual historghsas evidence that someone other than the
defendant is the source of an injury. The defendargt make an offer of proof demonstrating
why this evidence is relevant and necessary tar &rii@ and the prosecution must have the
opportunity to challenge that claim.

Rape Shield Laws came into existence nationwidebegy in the 1970s because evidence that
should have been excluded as irrelevant was rdutatkmitted, turning rape trials into a
character assassination for the victims, makingiotions all but impossible and persuading
other victims that it would be folly to report aadgage with the criminal justice system. In

most rape cases the issue is whether the comptainasented to sex with a specific person on a
specific occasion. Who she had consensual sexanittrior occasions does not answer that
guestion. In the past, courts assumed that a wevharhad said “yes” to any man other than her
husband after their marriage would say “yes” torgwvean at any time, thus it was appropriate to
cross-examine an alleged rape victim about hereeséixual history. This 1955 holding by the
Georgia Supreme Court was typical.
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“In prosecutions for rape, the defense may intredenidence tending to prove the
previous unchaste character of the female; thdesde is admissible for two purposes:
one, to discredit her as a witness, and the othdisprove the charge that the
intercourse was forcible and against her consémady v. State90 S.E. 2d 664, 665
(Ga. 1955).

Rape shield laws were enacted to provide sex affeitsims with heightened protection against
surprise, harassment and unnecessary invasions/aty, and to encourage victims to
participate in legal proceedings to hold offendersountable.

Prior Bad Acts Evidence:

Defendants must be convicted on the evidence rasgedbe particular crime with which they
are charged, not on their propensity to commit type of crime as evidenced by their criminal
history. Thus, the circumstances under which didats’ “prior bad acts” may be admitted are
limited.

Despite law reform efforts, rape complainants éiteveewed with unique skepticism, making it
difficult to secure a conviction on the testimorfyooe victim alone. Recognizing that, Congress,
as part of the 1994 Violence Against Women Act, adeel the Federal Rules of Evidence to
provide that, “In a criminal case in which the defant is accused of an offense of sexual
assault, evidence of the defendant’s commissi@nother offense or offenses of sexual assault
is admissible and may be considered for its bearingny matter to which it is relevant.” (FRE
413). Many states have followed these changdseif-éderal Rules and become more open to
admitting evidence of prior sexual assaults, whedheot the victim reported to the police, if

the judge is satisfied that the claims are crechblé admitting the evidence would be “more
probative than prejudicial.” If a state does natéra rule of evidence analogous to FRE 413,
prior bad acts evidence may be admitted to shownommscheme or plan and to refute defenses
of consent or lack of intent. In deciding whethreatmit Prior Bad Acts evidence it is essential
to make clear in the record that this evidenceeiadgpadmitted for a permissible purpose, not to
allow the jury to make the prohibited inferencetthacause the defendant did it before, he did it
this time, too.

Careful Analysis is Necessary with Respect to AdngtBoth Rape Shield Law Evidence and
Prior Bad Acts Evidence

In determining whether to admit either Rape Shigld/ or Prior Bad Acts evidence, careful
analysis of the offer of proof is necessary. Bameple, if the defense claims that someone other
than the defendant is the source of injury, condige age of the victim, the nature of the injury,
and when the defense claims that the injury forcilthe defendant is blamed actually happened.
Both consensual and non-consensual intercourseesatt in small, internal genital tears, but in

a young woman tears of that kind heal quicklyhks defense wanting to admit evidence that she
had intercourse with her boyfriend the morninghaf &lleged assault or two weeks before?

With respect to Prior Bad Acts, note the commentaom Dr. David Lisak in #15, above.
Nonstranger rapists’ common scheme and plan ofigkllke ordinary social activity, and it is
only by taking the proffered prior bad acts apd#rblg bit and seeing thodus operandi
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repeated that the premeditation and intent emerge.example, a fraternity party at which a
woman drinks too much and ends up in bed with soreeems, on the face of it,
unexceptional. But when investigation reveals ##th week the defendant joins his fraternity
brothers in scouting the campus for naive young &mto invite to their weekend parties, and
that at these parties the men get these women dufdst as possible with sweet-tasting punch
and then take them to designated rooms strippadl mfentifiable furnishings, the intent, motive
and/or common scheme and plan emerge.

Sources Harriet Galvin Shielding rape victims in state and federal coustgroposal for the
second decad&0 MINN. L. REV.763(1986);National Judicial Education Program,
Understanding Sexual Violence: The Judge’s Roktianger and Nonstranger Rape and Sexual
Assault CasedDVD, Prior Bad Acts Unit, available attp://www.legalmomentum.org/our-
work/njep/njep-sexual-assault.html

PROCEDURES:

23. Scheduling and continuance decisions in rapess can have a significant impact on
victims’ recovery.

As the lllinois Task Force on Gender Bias in thaei@®observed, “[c]ontact with the criminal
justice system acts as a reminder of the sexuablisturing the recovery process and reliving
the event can cause emotional turmoil for the mciihe protracted [trial] process and repeated
continuances are a primary reason why victimstéaibllow through.” The longer a trial date is
postponed, the greater the emotional distresh®victim. Testifying in court reawakens
painful feelings associated with the trauma andeases symptoms of Posttraumatic Stress
Disorder. Delays persuade the victim that sheefteb off dropping out of the justice system. A
rape victim whipsawed by the constant schedulirdgrascheduling of her case said,

“I finally went crazy...| called the victim witnesdfize out of the D.A’s office and |
said, ‘I'm not coming in. You can send a police fmarme. I’'m not coming in....l was
under control for the attack, but the system madecrazy.”

Sources 1990 RPORT OF THHLLINOIS TASK FORCE ONGENDERBIAS IN THE COURTS120
(1990); Case records of Veronica Reed Ryback, RireBeth Israel Hospital Rape Crisis
Intervention Center, Boston (1992-1994).

24. Be prepared for the rape case defendant who demds to appearpro se

Some rape case defendants choose to represenethiesism an attempt to cross-examine and
intimidate the victim. To contain this but retdialance, set strict guidelines for both sides, such
as requiring that all questions be asked from aseltable or a podium rather than allowing
counsel for either side to have the run of the toam. Advise the defendant in advance that he
will not be allowed to have his standby attornesetaver the case after the cross-examination,
which pro sedefendants in these cases typically try to datidBrcourts have a rule prohibiting
pro secounsel in a sexual assault case from cross-exagiihe victim. At least one U.S. state
legislator has submitted a bill to establish a kinmule in his jurisdiction. Consider permitting
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the defendant to submit questions to the standbys®l to pose, thereby preventing a direct
encounter between the defendant and the victim.

25. Always expect the unexpected — these cases barfraught with peril for the trial judge.

* A judge needs to be clearly in control of the pasdrior misconduct by anyone and
everyone.

» If court personnel are new to sexual assault céaks time to prepare them and remind
them of the need for impatrtiality and good condaday,, watch your body language.

* Don’t assume jurors have a grasp of the terminoleggd (e.g., cunnilingus, fellatio).

» Let the attorneys know their boundaries when asgergnission to approach a witness.

» Judge and court staff should closely monitor therlgant, his friends and family for
any hostile or intimidating looks or gestures.

* Some jurors will have a difficult time hearing ttetails of a sensitive case. The court
should offer jurors resources for post-verdict cmlimg.

» At sentencing, be prepared for a victim too overedmexpress herself. Allow a victim
advocate, friend or relative to read a writtenimicimpact statement while standing next
to the victim.

SUGGESTIONS FROM JUDGES NATIONWIDE:

1. Among the items on the Resources CINASIONAL JUDICIAL EDUCATION PROGRAM,
UNDERSTANDING SEXUAL VIOLENCE : THE JUDICIAL RESPONSE TOSTRANGER AND
NONSTRANGER RAPE AND SEXUAL ASSAULT - Participating Judge’s Recommendations.
These suggestions were developed by judges frora than twenty-five states who attended
National Judicial Education Program’s two-dagderstanding Sexual Violenpeogram.
During these programs, judges were asked how tleeydancorporate the material they
explored with the expert faculty into their rolejadges in the pre-trial, trial and sentencing
phases of an adult victim sexual assault trial, @ntkaders in the criminal justice system and
the community. Their responses are summarizedsrRiaecommendatiordocument. See
also on the Resources CDynn Hecht Schafran, Writing and Reading about Rape: A
Primer, 66 §. JOHN’SLAW REVIEW 979, 1026t se((1993).
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