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Forward

NATIONAL TASK FORCE ON
GENDER BIAS IN THE COURTS

Through co-sponsorship and financial support of the National
Judicial Education Program to Promote Equality for Women and Men
in the Courts,' NAWJ and FWJ have been instrumental in introduc-
ing courses about gender bias into state and national judicial
education programs throughout the country. The New Jersey Task
Force on Women in the Courts, the first of its kind, was an
outgrowth of this ongoing effort. As chair of the New Jersey

Task Force | have seen first hand the positive changes that come
from documenting the specific manifestations of gender bias in a
state’s judicial system. In New Jersey, reforms implementing our
Task Force’s recommendations have significantly improved the
treatment of women litigants, witnesses and attorneys in our

courts. | believe that Task Forces modeled after New Jersey’s

can be one of the most effective ways to identify and redress

bias against women in the judicial and legal systems.

New Jersey’s findings about gender bias in the courts and
recommendations for countering the negative effects of such bias
have generated intense national interest. In the two years since
the creation of this first task force, three additional Task

Forces have been established in New York, Rhode Island and
Arizona. Moreover, judges and lawyers across the country have
sought NAWJ's advice about how to have Task Forces created in
their own states. In response to this widespread interest, NAWJ
established the National Task Force on Gender Bias in the Courts
to encourage the creation of new Task Forces and to provide
technical assistance to them. As part of this effort, the
Foundation for Women Judges, which staffs the National Task
Force, is publishing this manual.

We hope you will use the manual to establish a Task Force on
Gender Bias in the Courts in your own state. We stand ready to
advise and assist you in any way we can. Working together we can
effectively reduce gender bias in the courts nationwide.

Hon. Marilyn Loftus, Chair

! The National Judicial Education Program's founding sponsor is the NOW Legal Defense
and Education Fund.



Forward
THE FOUNDATION FOR WOMEN JUDGES

The Foundation for Women Judges is pleased to publish this manual
about Task Forces on Gender Bias in the Courts. The manual’s
authors are Norma Juliet Wikler, Ph.D. and Lynn Hecht Schafran,
Esg., respectively the first and current directors of the

National Judicial Education Program to Promote Equality for Women
and Men in the Courts (NJEP). The authors have been closely
involved in all aspects of the work of the Task Forces now in
existence and in advising judges and lawyers seeking to establish
new Task Forces in their own states.

By no means do we think that Task Forces are a magic wand which
can dispel attitudes and patterns of conduct and decision making
that have been an integral part of our society and laws for
centuries. We do believe, however, that when properly constitu-
ted and focused, and prepared for a long term effort, Task Forces
can go a long way to counter denial of bias, to document its
existence and impact, to identify steps necessary to reduce its
incidence and effects and to demonstrate that it is a serious

matter deserving serious treatment.

For Task Forces to be optimally effective their composition,
focus, methods of data gathering, conclusions and scope of
recommendations must be carefully considered and crafted. Task
Forces which have the backing of the chief justice and take into
account the long term educational efforts necessary to make

meaningful changes in biased thinking will be the most success-
ful.

This manual provides a comprehensive overview of the Task Force
process and contains information on specific tasks. It cannot,
however, answer every question nor provide guidance for un-
expected occurrences or situations peculiar to specific states.

Just as each of the Task Forces now operating has proceeded
differently at various points, so will new efforts produce novel
approaches, difficulties and outcomes.

To accommodate your need for more information, for ideas about
how to handle the unexpected or situations not covered or
anticipated in this document, we have built into our project on
Gender Bias Task Force development a component for technical
assistance. To maximize the benefits of this manual, we encour-
age you to avail yourselves of this technical assistance from the
start. When you decide to take the first steps toward creating a
Task Force in your state, contact the National Task Force on
Gender Bias in the Courts through the Foundation’s Washington,
D.C. office.’ We can help you plan your approach, provide any
additional materials you may need, supply you with names of other



people from your state or region who have expressed interest in a
Task Force and share with you new ideas and information which
other states have reported to us since the writing of this

manual.

The last item in this manual (Appendix XIV) is a series of report
formats which we urge you to fill out and send to us. These
reports will enable the National Task Force to keep track of Task
Forces around the country and provide you with information about
current developments. Your reports will help us evaluate the
utility of various resources and approaches so that successful
activities can be replicated and common mistakes avoided.

As you read this manual you will be impressed with the complexity
and the enormity of the tasks involved in effective Task Force
implementation. We have tried to point out potential problems

and pitfalls, to emphasize the importance of proceeding carefully
and deliberately. We do not intend to overwhelm you. As any of
the participants in the Task Forces in New Jersey, New York or
Rhode Island can tell you, a Task Force is a manageable undertak-
ing and definitely worthwhile. With patience, determination and
the assistance of others committed to reform, you can produce

high quality results without sacrificing your job or your sanity.

We look forward to hearing from you and to joining with you to

pursue our shared goal of ever improving the administration of
justice.

Mary Ann Stein, Esq., Executive Director

! The Foundation for Women Judges is located at 1225 15th St.. N.W., Washington, D.C. 20005.
(202) 462-4243.



Authors’ Preface

Rarely is there an opportunity to trace the growth of an issue
from its inception in the mind of one individual to its expres-
sion as a national movement. As the first and current directors
of the National Judicial Education Program to Promote Equality
for Women and Men in the Courts, we have had this unusual
opportunity. We dedicate this manual to Sylvia Roberts, Esq., a
pioneer litigator for women’s rights who first saw the need for
and the possibility of educating judges about the consequences of
gender bias in judicial decision making and the courtroom
environment. Thanks to her vision, judicial education about
gender bias is now a subject of national concern.

Much of the satisfaction we gain in our work for the National
Judicial Education Program comes from interaction with others who
are also working to eliminate gender bias from the courts. We

hope this manual will encourage you to go forward with a Gender
Bias Task Force in your state, and that we will have the pleasure

of working with you in that effort.

Lynn Hecht Schafran, Esg.

Norma Juliet Wikler, Ph.D.
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Introduction

Task Forces on Gender Bias' in the Courts are a recent develop-
ment in the ongoing effort to achieve equality for women and men
in American society. Beginning in the 1970's activists and scholars
began to explore the nature and consequences of gender bias in the
courts.? Their concerns arose from the fact that although progres-
sive legislation in many areas affecting women's rights had been
passed in numerous states, these remedial laws have turned out to
be only as effective as the judges who interpret and enforce them.

Legislative reform alone will never be enough. As long as judges
adhere to gender based myths, biases and stereotypes, the intent of
the laws can be compromised or subverted through the exercise of
judicial discretion. Equal treatment of women and men in the
courts cannot be achieved unless all judges become educated about
sex based discrimination in the law, in court procedures and in
their own belief systems.

To provide this education the National Judicial Education Program
to Promote Equality for Women and Men in the Courts (NJEP) was
established in 1980 by Dr. ‘Norma Juliet Wikler who served as its
first Director. The NJEP, continuing under the directorship of
Lynn Hecht Schafran, Esqg., has designed and participated in courses
about gender bias in more than twenty state and national judicial
education programs.® The increased awareness of and concern
about gender bias brought about by these programs has led to the
creation of Gender Bias Task Forces in several states.

The first Task Force was established in 1982 by New Jersey Chief
Justice Robert N. Wilentz. Judge Marilyn Loftus, an NAWJ member,
was appointed to chair the New Jersey Supreme Court Task Force
on Women in the Courts. Establishment of this Task Force marked
a turning point in the effort to eliminate gender bias in the

courts. It signaled that the judiciary recognized gender bias as a
problem warranting systematic official investigation and reform.

After a year of research, New Jersey disseminated its findings of
pervasive gender bias and recommendations for reform in a report
which gained national attention and sparked the interest of NAWJ
members and lawyers across the country in initiating Task Forces
in other states. At the request of New York NAWJ members, then
Chief Judge Lawrence Cooke established the New York Task Force
on Women in the Courts in 1984 with NAWJ president Judge Sybil
Hart Kooper as a member. Rhode Island followed shortly with Chief
Justice Joseph Bevilacqua's creation of the Supreme Court
Committee on the Treatment of Women in the Courts with another
NAWJ member, Judge Corinne Grande, as its chair. In 1985 in
Arizona, NAWJ member Judge Lillian Fisher established the indepen-
dent Arizona Task Force on Gender and Justice which was subse-
guently endorsed by the Arizona Supreme Court. As we write this
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manual the New York Task Force has just released its report and
efforts to establish Task Forces on Gender Bias in the Courts are
underway in a number of other states.

! Gender bias refers to attitudes and behaviors based on sex stereotypes, the perceived
relative worth of women and men and myths and misconceptions about their economic and
social positions.

2 |nvestigations yielded substantial information. Across the country a similar pattern
emerged: women and men are often treated differently and unequally in the American legal
and judicial systems. Gender based myths biases and stereotypes operate in the application,
interpretation and enforcement of numerous areas of the law.

The three articles in Appendix A provide an overview of gender bias in judicial decision-
making and courtroom interaction. The bibliographies in Appendix B identify key readings in
specific substantive areas of the law such as domestic violence, damages, rape, custody,
support awards and the treatment of women in the courtroom environment. We encourage
readers of this manual to review at least the materials in Appendix A before proceeding with
this text in order to gain a firm grasp of the broad issues. We aso suggest that you obtain
the reports of the New Jersey and New York Task Forces for an understanding of how these

Task Forces were run and the kind of data they collected. (See Appendix C for ordering
information.)

3 See Appendix D for information about NJEP courses and how the Program can assist you in

presenting a course or panel on gender bias at your state’'s judicia college or annua bar
meeting.
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The primary purposes of a Task Force are to
document the existence of gender bias in the
state’s court system, specify its different
manifestations and consequences, propose
reforms and recommend mechanisms to
implement, monitor and institutionalize those
reforms. Depending on its resources, the Task
Force will employ various methods of data
collection (described later in this manual) to
investigate the courts’ treatment of women and
men in relevant substantive law areas and to
examine how gender affects the dynamics of
courtroom interaction and the differential
treatment of women and men in courtrooms
and chambers. By gathering data, documenting
problems, educating judges and lawyers and the
public, a Task Force can:

m  Enhance public perception of the court
system’s commitment to equal justice under
law,

m Legitimate the problem of gender bias in the
courts as worthy of judicial investigation
and reform.

m  Hep to éiminate gender bias in the courts
by establishing strong norms and sanctions
against gender bias and making specific
proposals for reform.

m Increase the sendtivity of bench and bar
and the public to the incidence and conse-
guences of gender bias in the courts.

m  |Improve professional relationships among
male and female judges, lawyers and court
personnel.

The accomplishments of a Task Force will go
beyond what is reflected in the final report.
Moreover, the process of the Task Force is
important in itself. Task Force members,
individuals and organizations solicited for
information and the public, informed through
the media, can become-educated about gender
bias along the way. Coalitions and alliances
may be forged and personal relationships
created or strengthened which will enhance the
ultimate implementation of reforms. Institu-
tions may initiate internal reforms because of
self-scrutiny prompted by the Task Force
investigation.

What Task Force Can Do that
Other Groups Concerned with
Gender Bias Cannot

A Task Force established by the state’s chief
justice or highest court is the most effective
mechanism by which information on the
nature and consequences of gender bias in a
particular state and specific jurisdictions
within a state can be collected and dis-
seminated. Such local documentation is vital
because judges and lawyers who want to deny
that gender bias is a problem will dismiss
findings from studies based on national
samples or other states, claiming: “It may be
true elsewhere, but it doesn't happen here!”

A Task Force established by the state’'s chief
justice will have more authority and visibility
than any other group committed to the same
issue. The chief justice has the standing to
authorize funds, compel cooperation in data
collection, endorse (and propose) reforms and
ensure their implementation. The chief
justice can also direct the chief court
administrator to cooperate with the Task
Force and facilitate its activities.

Both the judicial/legal community and the
broader community will accord greater
credibility and respect to a Task Force
endorsed or created by the chief justice than
to other investigative groups which are likely
to be perceived as motivated by special
interest groups (i.e., women). Equally import-
ant is the authority the chief justice can
exercise in overcoming judicial resistance to
dealing with gender bias during the Task
Force's existence and afterward.

In states where the chief justice is not
amenable to a Task Force, alternate routes
for developing and publicizing information
about gender bias in the courts should
definitely be explored, at least as a prelim-
inary step. Task Forces established independ-
ent of the chief justice can accomplish a
great deal. Alternate models for a Task
Force are discussed in Chapter 10.

WHY A TASK FORCE 5



When to Start a Task Force and
When to wait

National studies of gender bias in the
judicial/legal system show that similar pro-
blems exist in courts throughout the country.
Thus, the need for a Task Force probably
exists in every state. Nonetheless, a Task
Force cannot be effective unless certain
conditions prevail. Perhaps most important is
the existence of a group of individuals know-
ledgable about local problems of gender bias
and committed to reform. In many cases this
will be a group of judges who are highly
motivated to make changes in their state.
Increasingly, women lawyers are also playing
an important role in mobilizing support for the
creation of Task Forces and serving as active
members. For maximum effectiveness, we
recommend that lawyers involve judges in their
efforts from the beginning.

Adequate resources (budget and staff) are
essential to the success of a Task, Force. The
controversial nature of the subject matter
ensures that its activities and reports will be
carefully scrutinized and that the burden of
proof will be heavy. The work must be
professional in all respects, which requires
time and money. If it is clear that adequate
resources will not be available, it is advisable
to wait.

Another requisite for a Task Force is a
number of male judges, lawyers or judicial
educators concerned about the problem and
willing to participate. Their involvement
enhances the credibility of the Task Force and
bolsters interest and support in the
judicial/legal community. Finally, before
establishing a Task Force it is important to
gauge the state’s receptiveness to a gender

bias inquiry. A Task Force will be most
effective when there is interest and receptivity
in the community and among leading members
of the judiciary. The receptivity can be
assessed by exploring the idea of a Task Force
with bar associations, civic groups and
commissions concerned with women or fairness
in the courts. If there is insufficient interest
or generalized overt hostility toward the issues
-- for example, if key members of the bench
and bar in your state will actively undermine
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and deride your efforts -- the odds against
the Task Force achieving its primary goals
may be too great and the likelihood of
demoralizing its members too high. In such
circumstances, we recommend using small
scale projects to document various forms of
gender bias and to build a community of
interest focussed on creating a Task Force in
the future. For descriptions of effective
small scale projects see pages 11-13 of this
manual.

The Task Force Should Deal with
Gender Bias Only

The request to establish a Task Force may
result in the suggestion that the Task Force
also deal with other kinds of bias such as
racism, “handicapism” and “ageism”. To
avoid overload and confusion, a Task Force
on gender bias should deal exclusively with
this one issue. The sources and nature of
bias against women are distinct and the
consequences for women’s legal rights should
therefore ‘be considered separately.

Race, ethnicity, economic status and age
certainly affect the treatment of women in
the courts and compound the effects of
sexism. For example, social science research
has demonstrated that stereotyped attitudes
about black women’s sexuality biases the
treatment of black female sexual assault
victims. Displaced homemakers face special
problems in divorce because of judges
misinformation about opportunities for older
women in the paid workforce. Poor women
often lack access to legal counsel and, in
addition, may be treated disparagingly in pro
se proceedings. The Task Force's data
collection methods and analysis of its findings
should clearly reflect awareness of how these
additional factors interrelate with gender.
However, attempting simultaneously to inves-
tigate all forms of racism and other kinds of
bias in addition to sexism at an appropriate
level of detail would be impossible within the
constraints imposed on a Task Force.

Moreover, in our experience, the judicial
education courses which attempt to cover
several “isms’ (racism, sexism, handicapism,
etc.) are too abstract and general to be
useful in helping judges identify, understand
and correct the concrete, day-to-day manifes-
tations and consequences of their biases in



decision making and courtroom interaction. A
Task Force that embarks on a similar course
can be expected to yield similar results. A
gender bias Task Force may lead to creation
of a separate Task Force on minorities, as
happened in New Jersey.

Does gender bias only mean bias against
women? Both New Jersey and New York have
Task Forces on Women in the Courts. In our
opinion, a Task Force on gender bias is
preferable. Bias against men as well as bias
against women undermines justice. There is
overwhelming evidence, however, that the
negative impact of gender bias operates much
more frequently and seriously against women.
Therefore it is not a contradiction for the
Task Force to be concerned with gender bias
against both sexes yet focus its attention
primarily on the problems known to be the
most pervasive ones encountered by women in
the courts. The Task Force should, however,
be alert to evidence of systematic bias against
men and should investigate these areas if they
are identified.

A Task ForceasPart of aLong Term
Strategy for Change

Task Forces will be most effective in reducing
gender bias in the courts if they are under-
taken as part of a multifaceted, long term
strategy for change. Gender bias is pervasive
in our culture and deep within each indi-
vidual’s consciousness. There can be no quick
or easy solution. Change will come slowly and
will require extensive attention, A realistic
approach will reflect a long range perspective.

If the work of the Task Force is to have been
worthwhile, gender bias must be kept on the
judicial agenda for investigation, education and
reform until monitoring reveals that reforms
are effective and securely in place.

Efforts can be divided into four phases.
Unique conditions in each state will determine
the length of time necessary for each phase.
As a very rough guide, six months will usually
be sufficient for Phase |; a year to 18 months
for Phase Il; six months for Phase Ill; and
three to five years for Phase IV.

FOUR PHASES OF A PLAN
TO REDUCE GENDER BIAS
IN THE COURTS

PHASE I: Mobilization and Pre-Task Force
Data Collection

PHASE Il: The Task Force in Process

PHASE III: Initial Dissemination of Findings

and Implementation of Reforms

PHASE IV: Long Term Dissemination,
Implementation and Monitoring

Phase | mobilization, begins when a group of
individuals undertakes to persuade the chief

justice to establish a Task Force. The group
first mobilizes a base of support for a Task

Force and collects initial data on the nature
and prevalence of gender bias in the state's

courts in order to demonstrate the need for a
formal inquiry.

Phase Il begins with the creation of the Task
Force. The focus is on systematic collection

of data and sensitization of members of the

bench, bar and public to the issue of gender

bias.

Phase 111 begins with publication of the
report and presentation of the findings and
recommendations to the judiciary. The Task
Force should make presentations at the
judicial college and before other local, state
and national judicial, legal, and civic groups.

In Phase Ill the Task Force begins to imple-
ment its recommended reforms. On some
recommendations the Task Force itself may be
able to take action. Others will require action
by the chief justice, court administrators, the
legislature, bar associations, and individual
judges.

Phase IV is long term dissemination of the
report and implementation and monitoring of
its recommendations. These tasks can be
carried out by the Task Force or a standing
committee which continues in existence, or by

WHY A TASK FORCE 7



a specially designated person such as a

special assistant to the chief justice. Specific
tasks are: ensuring that findings and
recommendations are integrated into judicial
education courses on a continuing basis;
receiving complaints about gender bias and
expediting their resolution; soliciting infor-
mation from a range of individuals and groups
about perceived progress in eliminating gender
bias. A continuing Task Force may also want
to study new areas or examine in greater
detail areas already studied.

8 WHY A TASK FORCE
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If you are fortunate enough to have a chief
justice known to be aware of gender bias in
the courts and expected to be receptive to the
idea of a Task Force, approach him/her
directly with a well thought out plan for a
Task Force as described in “Meeting with the
Chief Justice” at page 14.

If you believe your chief justice will not
approve a Task Force without specific evidence
that your state has gender bias problems
serious enough to warrant full scale Task

Force review, there are different ways to
develop that evidence which do not involve
significant  cost.

Methods for Collecting Data and
Stimulating Interest in Gender
Bias in the Courts

Described below are several methods that have
been used to document the existence of a
problem and the need for a Task Force.
Consider undertaking one or more of these.
They can be carried out sequentially or
concurrently. None of this preliminary data
gathering is wasted. The information devel-
oped will be incorporated into later Task Force
findings and the people and organizations you
enlist at this stage will become mobilized
around the issue and will help in implementing
subsequent Task Force recommendations.

PRELIMINARY DATA
COLLECTION METHODS

m  Pane Discussions
m Featured Speaker
m  Media Coverage

m  Regionad Meetings with Lawyers and
Judges

Report on a Specific Aspect of Gender
Biggoin the Cc?Lﬁ)rts ¥

Working with Court Administrators and
Judicial” Education Officers

Panel Discussions

Associations of women judges or lawyers or
bar association committees on women’s rights
can present panels on sexism in the courts.
These panels are useful for increasing
awareness of gender bias and for generating
data which can be used in a variety of
settings including judicial education. A
California judge recruited to teach in NJEP's
pilot course, “Judicial Discretion: Does Sex
Make A Difference?’ told his colleagues he
had become aware of the pervasiveness and
seriousness of gender bias in the courts only
after participating in a panel discussion
sponsored by his county women lawyers
association. He could have read about the
problems, he said, but that would not have
had the same impact.

What to Do:

Invite local male and female judges and
lawyers to explore gender bias in the
application of substantive law and the
treatment of women in the courts and to
assess the value of having a Task Force
examine these problems. A member of or
advisor to an existing Task Force can also
appear on such a panel.

Record the speakers’ remarks and the
discussion from the floor to use as evidence
of the need for a Task Force and for
examples in judicial education courses about
gender bias in that state.

Featured Speaker

A featured speaker such as the chair, a
member of or an advisor to an existing Task
Force, brought in to address judges and/or
bar associations and community organizations,
can build interest in the issue of gender bias
and a Task Force by describing her Task
Force's data collection methods, findings and
recommendations. This speaker can be the
sole presenter or part of a panel as

discussed above.

What to Do:

Determine the sponsoring organization. Invite
and schedule the speaker. Arrange publicity
and media coverage.

ESTABLISHING A TASK FORCE 11



Consider organizing a two part effort: first a
speaker to generate interest; then, a month or
two later, a panel of experts to discuss local
concerns.

Note: Extensive newspaper, TV and radio
coverage of the presentations by the New
Jersey Task Force chair and NJEP Director to
the Rhode Island Supreme Court Committee on
the Treatment of Women in the Courts
generated significant community interest.

The New Jersey Task Force chair’'s speech to
the Rhode Island Judicial College was a critical
element in the creation of the Rhode Island
Committee.

Media Coverage

Media coverage can increase community
awareness of gender bias in the courts.
Expressions of concern by civic leaders and
community groups can be a powerful stimulus
to the creation of a Task Force.

What to Do:

Encourage newspaper and magazine articles and
broadcast media programs about gender bias in
the courts as a means of generating public
awareness of the problem and encouraging
people to come forward with information.

Invite the press to cover any speeches and
panels you sponsor and to interview the
speakers.

Write articles for publications such as state
and local bar journals.

Use the media to report on the fact that you
are holding regional meetings and other data
gathering events.

Regional Meetings with Lawyers and
Judges

Discussion meetings with lawyers and judges in
different parts of the state can effectively
develop preliminary information to demonstrate
the need for a Task Force. The data collected
in this fashion is more systematic than that of
a panel discussion. Script and directions for
pre-task force regional meetings are in
Appendix E.

12 ESTABLISHING A TASK FORCE

What to Do:

Invite organizations such as groups of women
judges, bar associations or their committees
on women’'s rights to hold meetings in severa
parts of the state at which members discuss
the nature and extent of gender bias in local
courts.

Using a script, discuss the same issues at
each meeting so that the information deve-
loped can corroborate or contrast with that
developed at other meetings.

Record the discussion and write a report
about each meeting. Synthesize the individual

meeting reports into a single report to submit
to your chief justice.

Report on a Specific Aspect of Gender
Bias in Local Courts

A well researched report that documents the
existence and consequences of gender bias in
one particular aspect of local practice is
useful in demonstrating to the chief justice
the operation of gender bias in your local
courts and the need for a Task Force.

What to Do:

Arrange for a respected organization, bar
association or committee to study and report
on a problem area in your state in which you
believe gender bias is a major factor. For
example, are older women commonly awarded
only minimal rehabilitative alimony after long
term marriages? Do judges issue mutual
orders of protection when a woman seeks an
order of protection and there is no cross-
petition from the respondent? The report can
be issued publicly and transmitted specifically
to the chief justice, administrative judges,

and others with power to effect the reforms
suggested in the report. The usefulness of
such a study and report in obtaining a Task
Force was demonstrated in Rhode Island.
Before there was any thought of a Task

Force, the Rhode Island Bar Association
Committee on Sex Discrimination surveyed
lawyers statewide concerning the treatment
and employment of’ women attorneys. It
issued a report documenting substantial
discriminatory behavior toward women lawyers
by male judges and lawyers, ranging from
inappropriate forms of address to unwelcome
physical contact. The issuance of this report



created a climate of concern in which it was
possible for the state’s judicial education
officer to put on a gender bias program which
led to a Task Force.

Working with Court Administrators
and Judicial Education Officers

Working with your chief court administrator
and judicial education officer acknowledges the
importance of these individuals in effecting
reform within the system. Encouraging them
to examine the issue of gender bias is a way
to enlist their support for a Task Force and
for pre and post Task Force judicial education
about gender bias in the courts. Your state’s
judicial education officer may be aware of the
gender bias issue because the NJEP directors
have spoken at meetings of the National
Association of State Judicial Educators. Also,
the Foundation for Women Judges Judicial
Education: A Guide to State and National

Programs includes a description of the NJEP.

What to Do:

Examine court forms, rules, correspondence,
juror's manuals and jury charges to see
whether they are written in gender neutral
language. If changes are needed, offer to
assist with or prepare the revisions.

Inform your judicial educator of the number of
states that have presented gender bias courses
over the last five years and the issues
addressed (see Appendix D). Request a course
in your state.

Judicial Education Courses

Presenting a carefully structured course on
gender bias at your judicial college or other
education program is another way to make
your chief justice and other judges aware of
local concerns regarding gender bias in the
courts. It also provides the opportunity to
discuss how and why other states are address-
ing similar concerns through the mechanism of
a Task Force. Your judicial college course can
build on existing teaching materials created by
the National Judicial Education Program and
the New Jersey and Wisconsin videotapes (see
Appendices C and D).

What to Do:
Always include at least one male and one
female judge as course presenters.

Try to include presentations from local
litigators expert in relevant areas such as
domestic violence and members of or advisors
to existing Task Forces. The litigators can
discuss local issues while the out-of-state
speakers provide a sense of the universality
of the problems and describe how their Task
Forces have dealt with them.

Build on any local cases or issues that have
generated particular concern or interest.?

Try to include some discussion of support
awards and enforcement. This is the legal
area that affects the greatest number of
women. Present local data relating to
women’'s ability to become self-supporting and
contribute to the support of their children
after divorce. Local data on women's
occupational distribution patterns, the wage
gap, the poverty rate for female headed
households, the availability and cost of child
care in your state and similar issues can be
obtained from sources such as the Census
Bureau, federal and state departments of
|abor, commissions on the status of women
and child support commissions.

Invite your chief justice to attend the

course. Afterward explain to him/her that
the local information presented is but the tip
of the iceberg and that a full investigation of
gender bias in the state judicial system
requires a Task Force.

Note: It is critical that this course be
carefully planned in every respect including
choice of issues, speakers, and materials.
Gender bias is a sensitive, sometimes explo-
sive, issue for judges to examine. Discussion
of any kind of judicial bias calls into
guestion the core professional norms of
impartiality and fairness and is therefore
likely to make some judges uncomfortable.
Gender bias is often a more sensitive issue
than other kinds of bias because it hits so
close to home. Most male and female judges
usually live and work with members of the
opposite sex. Feelings about their personal
relationships may enter into discussions about
gender bias in judicial decision making and
courtroom interaction.
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The National Judicial Education Program has
six years of experience in presenting judicial
courses on gender bias. If you are considering
such a course, NJEP can help you plan and
deliver it in a way that avoids common
pitfalls.

Meeting with the Chief Justice

Having collected sufficient preliminary data to
demonstrate that problems of gender bias exist
in your state, you are ready to meet with your
chief justice. Several key questions emerge at
this point. The precise format of this
meeting, including the decision as to who
should initiate and attend, will vary according
to the personalities in each state and the
relationships among them.®* The National
Task Force on Gender Bias in the Courts and
the NJEP can help you assess your particular
situation and plan the meeting accordingly.
The general approach set forth here is based
on the experiences of Task Forces now in
existence.

Planning the Meeting

To make the meeting with the chief justice as
productive as possible, carefully develop an
agenda and plan in advance who will serve as
spokesperson for the group. Try to ascertain
beforehand the chief justice’s position on
issues of gender bias. Review his or her
opinions and votes on any relevant cases. If
the chief was formerly a legislator or elected
official, determine his or her positions on
relevant issues while in that post. Several
weeks before the meeting send the chief
justice a small set of materials. e.g., one or
two overview articles on gender bias in the
courts, the New Jersey and New York summary
reports, the statements from the three chief
justices who have established Task Forces
(Appendix F), and any summary reports that
you have developed based on regional meetings,
panels and/or local studies. If the chief
justice does the homework, you will start your
discussion with a shared framework for
understanding gender bias which will save a
good deal of time and confusion. Avoid
pre-meeting publicity. Leaks to the press that
the chief justice would soon be asked to
create a Task Force jeopardized the effort in
at least one state.
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Agenda for the Meeting

Your chief justice will rightly consider
creating a Task Force a major step. Expect
to be asked many questions. We suggest that
at this meeting you be prepared to:

Articulate a concise explanation of the need
for a Task Force in your state.

Stress to the chief justice that gender bias in
the courts is nationally recognized as a
significant problem (refer to Task Forces
operating in other states) and that there is
evidence of its existence in your state. Even
a chief justice sympathetic to this view, will
want to know why a Task Force is necessary
to deal with the problem. (See page 5

supra).

Describe the interest in a Task Force within
the judicial/legal community.

The broader the support for a Task Force the
more amenable to its creation the chief
justice is likely to be. He/she will be aware
of the sensitivity of the issue and the
probability of negative responses from some
judges. Support for the Task Force from
organizations which include male judges and
lawyers will be particularly helpful in
mitigating this strategic concern.

Present a proposed long term outline for the
Task Force's work.

Your position in requesting a Task Force will
be stronger if the project’'s goals have been
well developed in advance. Make it clear
that you understand what a Task Force
inquiry will involve and that doing it right is
a long term project that goes well beyond
issuing a report. Show that you have thought
all this through by outlining a comprehensive
plan for the Task Force from its inception
through information gathering, dissemination
of findings and implementation of reforms as
outlined in this manual. Solicit the chief
justice’s suggestions for incorporation into
your plan.

Identify resources that will be needed.

Tentative budget and staff requirements
should be presented at this meeting in part to



forestall misunderstandings in the future.
Research beforehand the level of direct
funding and in-house services given to
previous similar projects of your courts. This
comparative data will be useful. If your court
system has a tight budget and you believe that
funding could be the major obstacle to the
creation of a Task Force, indicate your
willingness to seek voluntary services from
organizations such as universities and local bar
associations. (See discussion of Budget/Staff
a page 22.)

Suggest the desired composition of the Task
Force in terms of the kinds of expertise and
time commitments needed.

You may wish to provide a list of specific
names with a biographical paragraph for each.
At the least you should offer a list of the
desired composition of the Task Force in terms
of number, level and sex of judges; number
and sex of attorneys and laypersons and
geographical and organizational distribution.
(See page 21 for further detail about Task
Force membership.) Another approach is that
of the Massachusetts Women Lawyers Asso-
ciation which submitted a request for a Task
Force to that state’s chief justice with the
suggestion that the bar associations in the
state appoint six of the suggested eight
attorney members. (It may also be useful to
discuss the need for a procedure for removing
non-participating members and naming replace-
ments.)

Explain that visible support for the work of
the Task Force will be needed from the Chief
Justice throughout its period of inquiry and in
the implementation of its recommendations.

The chief justice should understand that
his/her support will make a critical difference
in the ability of the Task Force to carry out
its mandate and to its overall success.
(Examples of the kinds of effective actions
taken by the Chief Justice in New Jersey are
at page 59). Try to reach some agreement as
to what the chief justice would be willing to
do. If a Task Force is established, the chief
justice should not only announce it publicly,
preferably at a press conference, but should
send a letter or memorandum to each state
court judge announcing the formation of the
Task Force, stating its mandate and urging full
cooperation with its efforts.

Formulating the Task Force Mandate

The Task Force’s mandate is extremely
important. It describes and limits the
parameters of the investigation and recom-
mendations for reform. If bound by a
mandate which narrowly confines the inquiry
to determining whether or not the problem of
gender bias exists, a Task Force is not worth
the effort required. In our view, the mandate
should state that gender bhias exists in the
courts and that the purpose of the Task
Force is to determine its nature, extent and
consequences, make wide ranging recom-
mendations for reform, and monitor progress
in eliminating it.

As described in the box on page 16, the
mandates of the three official Task Forces
now operating differ from one another in
detail but share the same basic goals.

Note: See Appendix F for the chief justices
full statements announcing the creation of the
three existing Task Forces. Although the
Task Forces use “women” in their titles, we
suggest the broader concept of a Task Force
on Gender Bias.

If the Chief Justice Says No

Rehearse in advance how you will handle a
negative response from the chief justice. The
key here is to prevent a final negative
decision and keep the door open for future
discussion. If the answer is no, find out
why. Listen carefully to the reasons given
and try also to read between the lines. The
more you can get the chief justice to say,
the better. Some possible reasons for refusal
are (a) cost, (b) the belief that the chief
justice would then be obligated to meet
similar requests from other groups, (c)
disbelief that a Task Force is necessary to
deal with gender bias, (d) disbelief that
gender bias exists.

Rather than trying to counter the refusal
during this meeting, tell the chief justice that
you would like to discuss his/her comments
with the broader group you represent and to
report on their responses at a later time.
Summarize what you understand to be the
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New Jersey

The New Jersey Supreme Court Task
Force on Women in the Courts was
established to “investigate the extent to
which gender bias exists in the New
Jersey judicial branch, and to develop
an educational program to eliminate
any such bias.”

In setting forth this mandate, Chief
Justice Robert N. Wilentz stated, “We
want to make sure, in both substance
and procedure, that there is no dis-
crimination whatsoever against
women—whether they are jurors,
witnesses, judges, lawyers, law clerks
or litigants.”

New York

In New York, Chief Justice Lawrence N.
Cooke announced that “the general aim
of the New York Task Force on Women
in the Courts will be to assist in pro-
moting equality for women and men in
the courts. The more specific goal will
be to examine the courts and identify
gender bias, and, if found, to make
recommendations for its alleviation.”
He further instructed that “[The] focus
of the Task Force should be upon al as-

TASK FORCE MANDATES

pects of the system, both substantive
and procedural. An effort should be
made to ascertain if there are statutes,
rules, practices or conduct that work
unfairness or undue hardship on
women in our courts”

Rhode Island

Chief Justice Joseph A. Bevilacqua
established the Rhode Island Supreme
Court Committee on the Treatment of
Women in the Court “to document
instances of discrimination against
women and to develop concrete pro-
grams to eliminate the problem.” He
directed the Task Force to explore
areas of potential bias including:

m discriminatory behavior towards
women attorneys, litigants, wit-
nesses and jurors;

m the effect of sexual stereotypes and
biases in statutes, court opinions,
judicial decision making, and jury
verdicts; and

m gender bias in the wording of the
forms and in court correspondence.

chief justice’s objections to creating a Task
Force and ask if your statement accurately
represents his/her position. If the chief
justice agrees to your request for a future
meeting or further correspondence you have
bought yourself time to: (1) assess if now is
really the time to try for a Task Force --
remember that the support of the chief justice
is critical; (2) formulate a thoughtful response
(perhaps including new information) which
might persuade the chief justice to change
his/her mind. In either case, a follow-up
letter should be sent to thank the chief justice
and to indicate that there will be more
communication in the future.
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If the chief justice has said no but other
conditions seem ripe for a Task Force, renew
your commitment and persevere. Diversify
your base of support for a Task Force by
mobilizing other groups and key individuals to
support your proposal or initiate one of their
own. Continue to carry out small scale
projects such as those previously described to
keep the issue visible within the judicial/legal
community.* If you have left the door open
for further communication with the chief
justice, you should be able to go for a second
try at the appropriate time.




1 In New York, for example, the state women judges and
women's bar associations had a long and close relationship with
the Chief Judge and knew his interest in equal opportunity and
equal justice issues. Also, NJEP had raised the issue of gender
bias in a course a the 1982 New York Judicia College. These
factors made it appropriate for three prominent NAWJ members,
including the President of the New York State Association of
Women Judges. to write directly to the Chief Judge to request a
meeting to discuss a possible Task Force. As more Task Forces
report their findings and more are established, it should become
easier to approach your chief justice without extensive prelimin-
ary data collection.

2 A course at the 1985 Colorado Judiciad Conference focused on
domestic violence because of a public outcry and Supreme Court
inquiry after a judge gave a light sentence to a man who killed
his wife by shooting her five times in the face. The judge said
he ruled out a iffer sentence in part because of the wife's
"highly provoking acts' including being "extremely loving and
caring" before her departure and leaving without a note.

3 Usudly we recommend a delegation of three to six women and
men including respected members of the bench and bar and
representatives of women's and/or civil rights groups who are in
a position to speak for their memberships and constituencies.

4 In Florida, the Florida Association of Women Lawyers (FAWL)
presented a well received panel on sexism in the courts at the
June 1985 annual meeting of the state bar association. When they
formally requested that the chief justice form a Task Force,
however, he replied that it was unnecessary. FAWL then turned
to the Horida State University Law School Center for Policy.
Studies. The Center has hired a researcher for a six month
study to develop the data to demondrate the need for a Task
Force.

ESTABLISHING A TASK FORCE
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Membership

The start up phase involves both short and
long range planning. Budget, staff and
orientation issues must be addressed. Task
Force members will require some education to
enable them to choose which among the many
possible problem areas they will study and how
they will collect data. From its inception the
Task Force should also consider who will write
its report and how its findings will be
disseminated and implemented.

Choosing the Task Force Chair

The Task Force chair will be selected by the
chief justice but you can identify the key
characteristics necessary for the chair and
suggest one or more names. The chair should
be an individual respected by the chief justice,
the state judiciary and the legal community,
knowledgable about the issue of gender bias in
the courts and committed to a thorough
investigation and reform. Organizing and
leadership skills, a diplomatic style, a sense

of humor and great persistence are essential
gualities. A Task Force is a long term project
which will encounter varying degrees of resis-
tance along the way. The chair also needs to
appreciate the varieties of expertise that a
Task Force requires to collect, analyze and
present data.

Preferably the chair should be a judge. There
is a division of opinion as to whether it should
be a woman. In the one state where the chair
is a man, there was substantial negative
community comment. Some dissenters main-
tained that if it were a Task Force on race
bias, a white would not have been named
chair. Our view is that a male judge who has
the requisite abilities and has demonstrated a
strong commitment to equity between the sexes
can be as effective as a female judge in this
role.

Choosing Task Force Members

The Task Force membership should include
female and male judges from the trial and
appellate levels; lawyers with expertise in
relevant areas such as matrimonial law and
sexual assault; lawyers with high community

visibility such as state and local bar |leaders;
law professors in fields such as family law
and women’'s rights, academics such as socio-
logists, psychologists and political scientists
working in the area of gender bias; leaders
from appropriate community and civil rights
organizations; and possibly legislators. There
should be gender, geographic, racial and
ethnic diversity reflecting the population of
the state. We believe having a significant
number of judges on the Task Force, as in
New Jersey and Rhode Island, is preferable to
very few as in New York.

In considering the Task Force’s membership,
realize that Task Force members will come
from different parts of the state and have
different levels of commitment and time to
devote to the effort. A state bar president,
for example; may be committed to the goals
of the Task Force and willing to implement
its recommendations through state bar
mechanisms but have little time to give to
the Task Force itself. It is essential that the
Task Force membership include a critical mass
for whom the Task Force will be a primary
concern. These individuals can function as a
“core group” as discussed at page 43. It is
also helpful if the geographic distribution
allows “neighbors’ to work together as
sub-committees. The Task Force should be
large enough to include the necessary
components and permit creation of workable
subcommittees but not so large as to be
unwieldy. The New Jersey, New York, and
Rhode Island Task Forces include 31, 23, and
22 members respectively.

Choosing Task Force Advisors

Depending upon the composition of the Task
Force, expertise beyond that provided by
members themselves may be required. One or
more advisors knowledgable about the overall
problem of gender bias in the courts, about
specific aspects of the problem, and about
research and social science methods should be
added to the Task Force to provide the
necessary experiences and skills.

Advisors to the New York Task Force include

the current and former NJEP directors (one a
lawyer, the other a sociologist, both experts

START-UP 21



on sex discrimination in the courts), the
co-chair of the Governor's Commission on
Domestic Violence, and an attorney active with
the state and local women’s bar associations
who is a member of the Governor's Commission
on Child Support.

Advisors to the Rhode Island Task Force
include the chair of the Governor's Commission
on the Status of Women, the former chair of
the Rhode Island Bar Association’s Committee
on Sex Discrimination, a national authority on
domestic violence, a professor of psychology
and the NJEP director. The advisor in New
Jersey is the former NJEP Director.

Advisors with previous Task Force experience
can be helpful even if they are out-of-state.
The Foundation for Women Judges can provide
limited technical assistance to states which
request the services of an advisor from the
National Task Force on Gender Bias in the
Courts.

Budget and Staff

The expenses a Task Force is most likely to
incur are:

1. Travel

2. Meeting expenses including lodging and
meals

3. Space rental and labor costs (e.g. custo-
dians) for meetings and hearings

4. Stationery and supplies

5. Telephone

6. Postage

7. Printing and duplication

8. Consultants and sub-contractors for

surveys, special studies, report writing,
etc.

9. Court reporters for public hearings

10. Transcripts

11. Computer time

It is difficult to offer a clear picture of what
these costs have been for the existing Task
Forces. In New Jersey and Rhode Island the
Task Forces do not have specific budgets.
Almost all Task Force expenses are absorbed
by the administrative offices of the courts and
most services are provided in house. A
summary of how the New Jersey, Rhode Island,
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New York and Arizona Task Forces met their
budget and staffing needs is contained in the
box on page 23.

None of the existing Task Forces has a full
time staff director capable of overseeing
research as well as administration, which is
certainly the most desirable model. After its
experience with the New Jersey Supreme
Court Task Force on Women in the Courts,
the New Jersey Administrative Office of the
Courts hired an attorney as staff director at
a salary of $40,000 per year when it esta-
blished a Task Force on Minority Concerns.

Educating The Task Force

At the start of your inquiry Task Force
members may have widely divergent levels of
knowledge about and attitudes toward gender
bias in society and in the courts. To achieve
a minimum shared understanding of the issues,
all members should be provided with back-
ground reading materials which should be
discussed at early Task Force meetings.

NJEP provided the New York Task Force
members with reading packets of articles on
gender bias in society and in the courts,
domestic violence, rape, juvenile and adult
sentencing, custody, and support awards and
enforcement. (See lists at Appendix B.)
Each packet required no more than an. hour
or two to read. The packets were mailed
over a period of several weeks so that
members would not be overwhelmed by
receiving six inches of reading material at
once -- a strategy to remember throughout
the Task Force process.

One or more of the early Task Force
meetings should be devoted to orienting Task
Force members through presentations that
provide an overview of the issues and outline
the way other Task Forces have proceeded.
Speakers can be members of or advisors to
your Task Force or existing Task Forces in
other states.

In planning meetings, sufficient time should
be allowed for full discussion of issues and
process. The different levels of knowledge
and attitudes of Task Force members may
necessitate reviewing and thrashing out (often



MEETING BUDGET AND STAFFING NEEDS

New Jersey

The attorneys survey was printed and
distributed by the New Jersey Law
Journal at no cost. The survey data
were processed in house by the Admin-
istrative Office of the Courts, which
also assigned staff to carry out admin-
istrative functions for the Task Force
and absorbed costs for meetings, travel
and duplication/printing.

Some New Jersey judges law clerks
and some law students volunteered
time to the Task Force. (Under the
direct supervision of the Task Force
members, law and graduate students
can be useful research aides.)

Rhode Island

The Court Administrative Office as-
signed staff to the Task Force for
administrative functions and pur-
chased special software to be able to
process survey data in-house. This
Task Force employed a doctoral candi-
date in sociology as a consultant at the
rate of $100 per day with a cap of
$2,000 per fiscal year. Brown Univer-
sity undergraduates received course
credit for assisting the Task Force by
analyzing the records of 500 bench and
jury trials in several areas.

New York

The budget of the New York Task Force
for its first year was $51,200. The New
York State Bar Association split the

cost of printing the attorney’s survey
with the Task Force and distributed it
in its newsletter at no cost. The Task
Force contracted with a survey re-
search firm which charged $10,000 to
assist in drafting a survey; coding and
keypunching responses to 1800 ques-
tionnaires; reporting marginal percent-
ages by age, sex, and geographical dis-
tribution; entering narrative question-
naire comments into the computer and
providing a preliminary analysis of the
data. $15,000 was expended for a study
of women in the court personnel system
commissioned from a university affili-
ated research center. (Appendix G is an
article about court administration
which notes the low status of women
court personnel nationwide.) The
remainder of the budget funded items
such as members’ travel expenses and
costs for hearings including court
reporters and transcripts. The Office of
Court Administration assigned staff to
the Task Force for administrative
functions.

Arizona

If your budget and court resources are
limited, consider asking a state univer-
sity to provide services such as re-
search design and analysis and updat-
ing relevant research literature. The
Arizona Task Force on Gender and
Justice has such an arrangement with
the University of Arizona

more than once) views as to the nature and
even existence of certain problems and
whether they are evidence of gender bias or
some other kind of deficiency in the system.
Because of these differences among Task Force
members the entire data collection process
should be viewed as being as much an

education for your members as your report
will be for the world at large. You cannot
educate other judges, lawyers and the public
until you have educated the members of your
own Task Force and made them believe in the
reality of the problem and the necessity for
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reform. Some of the most important people on
the Task Force in terms of their status in the
community, organizational ties and power to
implement recommendations may start out as
indifferent, skeptical or hostile. We have seen
individuals of this type turned around com-
pletely after a thorough exposure to the
realities, but you should know that this may
not be easy: Educating Task Force members is
discussed again at pages 29 and 39.

Education about Research Techniques

A special note of caution is due with respect
to survey research techniques and other data
collection methods. Task Force members must
be made to appreciate that sociology and
survey research are as specific areas of
expertise as is the law. Because judges and
lawyers are used to assimilating information
about a wide variety of subjects to which they
then apply the rules of law, they often assume
they can write a survey or design a study or
undertake other kinds of projects when in fact
they are not qualified to do so. Such
misplaced confidence can result in a disastrous
loss of time and money. Drawing the analogy
between a sociologist with no legal training
who decides to write a brief and a lawyer or
judge with no social science training who
decides to “revise” a questionnaire helps to
make the point clear to all concerned.

The other side of this coin is assuming that
the Task Force can commission a survey or
study and sit back awaiting the results. Just
as judges and lawyers are not social scientists,
so social scientists are not trained in the law
and do not know the issues as you do. As the
survey or study proceeds, there must be

ongoing communication between the Task Force

and the researchers to insure that the kind of
information the Task Force needs is being
elicited and that researchers do not misin-
terpret findings because of a lack of under-
standing of the judicial system.

Investigation:

Identifying Areas for Investigation

and Limiting the scope of Inquiry

The Task Force should investigate gender bias
in both substantive law and the courtroom
environment. Focusing on substantive law
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alone ignores the ways in which women’s
credibility as litigants, lawyers, victims,
defendants, witnesses and experts is under-
mined by demeaning treatment in the court-
room and chambers. Focusing on courtroom
interaction alone ignores the critical problems
women, and sometimes men, face in securing
equal justice under law. Additionally, if
there is too much emphasis on the treatment
of women lawyers, the Task Force may be
seen as self-serving and trivial.

The Task Force investigation should develop
concrete information about how stereotyped
thinking translates into biased decision
making and courtroom behavior. It is not
enough to state that some judges still believe
that women should be confined to the
“domestic sphere” or that men cannot be
nurturing parents. There must be a discus-
sion of specific cases showing how custody
decisions have been skewed by a judge's
refusal to believe that a woman who works
outside the home can still be a good mother
or that a man can be a primary caretaker.

Judges usually find it easier to deal with
gender bias in courtroom interaction than in
substantive law. It is easier for a judge to
accept a directive not to call women lawyers
“honey” than to acknowledge that he or she
is driving women into poverty because of
inadequate and unenforced support awards.
The Task Force must document and highlight
the specific ways in which judicial decision
making translates gender biased social
standards into legal inequities. We suggest
that you set as priorities those issues such as
domestic violence and support awards which
affect the greatest number of women and
take up other issues as time and resources
allow.

The box at page 25 outlines existing Task
Forces' areas of investigation.

Constraints of time and other resources
require that the Task Force limit its scope of
inquiry. We advocate focusing primarily on
the decision making and behavior of judges,
and secondarily on the behavior of lawyers
and court personnel. Beyond the goal of
documenting and describing the various forms
of gender bias in the courts, the Task Force
should gear its efforts toward educating
judges about their obligation to be responsible



AREAS OF INVESTIGATION

New Jersey

Substantive Law Areas: damages,
domestic violence, juvenile justice,
matrimonial law, sentencing.

Women in the Courts: Courtroom
treatment of women litigants, wit-
nesses and lawyers; treatment of
women lawyers in chambers and pro-
fessional gatherings.

Court Administration: gender neu-
tral language in jury charges, court
forms and correspondence; status of
women in the court personnel sys-
tem.

New York

Substantive Law Areas: Women
and Economics (equitable distribu-
tion, alimony, child support, custody,
damages); Women and Violence
(domestic violence and sexual as-
sault).

Women in the Courts: courtroom
treatment of women litigants, wit-
nesses, and lawyers; women lawyers
appointments to fee generating posi-
tions and women’'s access to judge-
ships.

Court Administrative: status of
women personnel in the Unified
Court System.

Rhode Island

Substantive Law Areas: family
law (domestic abuse, support awards
and enforcement, property division);
personal injury and wrongful death
awards; sentencing.

Women in the Courts: courtroom
treatment of women litigants, wit-
nesses, lawyers and jurors.

Court Administration: employ-
ment and promotion of women;
language used in court forms and
publications.

for their own behavior and that of those they
supervise, i.e., lawyers, court ‘personnel and
witnesses, during a trial.

During your investigation complaints will be
lodged against other actors in the justice
system, e.g. police who refuse to take action
when called in on domestic violence com-
plaints and district attorneys who will not
prosecute acquaintance rape. Complaints may
aso be made about bar associations treat-
ment of women lawyers, as happened in New
Jersey. All of these concerns can be cited in
your report and you can make recommend-
ations that address them. However, do not
let the Task Force's investigation veer off
into detailed study of these areas. There is
more than enough to cope with in an
investigation limited to judges and the
judicial branch.

Selecting Data Collection Methods

There are numerous ways in which Task
Forces can collect data about the areas it
decides to investigate. Principal among them
are:

8 Existing research, studies and statistics
(published and unpublished) for your state
and nationally.

8 Public Hearings (formal testimony).

8 Regional Meetings (informal but struc-
tured discussions with the legal com-
munity).

@ Listening Sessions (informal discussions
with lay persons).

8 Surveys.
8- Court Watching.
Transcripts.

m  Conducting or sub-contracting for studies
to collect new data on specific topics.

The benefits of using several data collection
methods are threefold: first, this approach is
the best way for the Task Force to gain a
clear, composite picture of the way gender
bias operates throughout the state’s judicial
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COMMITTEE STRUCTURES

New Jersey

Substantive Law: Subcommittees on
damages, domestic violence, juvenile
justice, matrimonial law, sentencing.

Court Administration
Regional Meetings
Attorneys Survey

Judicial College Presentation

New York

Research Methodologies
Public Hearings
Women in the Courts
Women and Economics
Women and Violence
Report Drafting

Rhode Island

Courtroom Interaction
Administration of the Courts
Judicial Decision Making
Family Law

system and how it is differentially perceived
and experienced by participants in that
system. Second, different data collection
methods can produce sets of findings which
are mutually corroborative and thus lend
weight to the Task Force’s documentation of
the seriousness of the problems and the need
for reform. Third, the data collection process
in itself serves to increase awareness and
concern about gender bias. Using diverse
methods generates responses from different
segments of the community and contributes to
the Task Force's goal of educating as many
people as possible about gender bias in the
courts. Each of the data collection methods
and the criteria for choosing among them are
discussed in detail in Chapter 4.

Committees and
Assignments

Individual

The organization of the Task Force’s commit-
tees and sub-committees will depend on the
areas chosen for investigation, the methods
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employed for collecting data and the avail-
ability of staff. On a preliminary basis, the
Task Force may wish to set up committees to
investigate the desirability and feasibility of
pursuing various subject matters and

methods. Some committees and subcommittees
will include several people; others may be
only one or two individuals.

Anticipating the Task Force Report
and Dissemination of Findings

The Task Force will undoubtedly want to
issue a report and must have a plan for
disseminating its findings and recommend-
ations. These topics are discussed in Chapter
6. The report writing and dissemination
strategy must be part of your planning from
the beginning.

Time Tables

Has your chief justice imposed a time limit on
the’ Task Force or is yours an open ended
inquiry? If no firm time limit has been set,
develop one that will allow sufficient time to
complete your work but not appear dilatory

to the chief justice or the public. Consider
whether you want the issuance of your report
to coincide with a presentation to your

judicial college. This may influence your data
collection and report timetable.

The New Jersey Task Force reported to its
state judicial college thirteen months after its
formation, issued its first report several
months later, continued its investigations and
two years later issued a second report. The
New York Task Force required twenty-two
months from its inception to the issuance of
its report.

Press Policy

Dealing with the press and broadcast media is
fully discussed at page 44. From the outset
the Task Force should have a clear policy
about who may speak to the press on behalf
of the Task Force, whether evidence received
by the Task Force other than in public
hearings may be discussed and similar issues.
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This section includes a detailed discussion of
the seven data collection methods identified at
page 25. To help you choose among them,
each method is discussed in terms of time and
resources involved, the kind of information
each is likely to yield, and the obstacles that
may be encountered in their execution.

Existing Published and
Unpublished Research

The National Task Force on Gender Bias in the
Courts and the NJEP can provide materials
which document the problem of gender bias
nationwide. The distinctive role of a Task
Force is to document the nature and conse-
guences of gender bias at the state and local
levels. Before initiating other means of data
collection, the Task Force should try to locate
studies and statistics (in published and
unpublished form) which may be relevant to its
work.

Several of the issues which a Gender Bias Task
Force will examine and about which it will
formulate recommendations may also be the
subject of scrutiny by other task forces or
commissions, such as those on the status of
women. One early step, therefore, is to
identify these groups, contact them and learn
what they are doing.

If the Task Force members have been drawn
from diverse sectors of the community (civic
leaders and academics as well as judges and
attorneys) members' personal and professional
networks will probably be sufficient to locate
these sources. A social scientist, for example,
should be able to find out which faculty
members and university affiliated research
institutes around the state are working in
areas germane to the Task Force.

Academic institutions, state governmental
agencies, community organizations, commissions
and previous court and governmental task
forces on issues in which gender bias may be a
factor are likely sources of research studies
and statistics which relate directly or indi-
rectly to gender bias in the courts.

The New York Task Force found the reports of
a gubernatorial task force on domestic violence
and census figures on women's income for the

state helpful. The New Jersey Task Force
incorporated into its final report Census
Bureau and U.S. Department of Labor data, a
study of New Jersey displaced homemakers
and the findings of a study on support awards
conducted by the League of Women Voters.
Of particular importance are the materials
produced by your stare Child Support
Commission pursuant to by the Federal Child
Support Enforcement Amendments Act of
1984. This act requires states to investigate
local child support enforcement problems and
to make major changes in the system for
establishing and enforcing support orders as
well as determining the amount.

In analyzing the impact of judicial decision
making in matrimonial law, the Task Force
will benefit from local and state statistics on
the employment and earnings of women and
men. Federal and state Departments of Labor
can help in this regard. (The NJEP can offer
additional assistance on where to locate such
statistics).

Public Hearings

As the data collection method most widely
used by legislatures, public hearings have
wide acceptance as a valid means of gather-
ing information and are the single most
effective method of gathering data on gender
bias in the courts.

By holding hearings around the state and
inviting individuals with a wide range of
expertise and viewpoints as well as the
general public to testify, the Task Force can
have part of its research done for it by those
most knowledgable about the issues and
sources. Hearing the live testimony and
guestioning the witnesses helps those Task
Force members for whom the issues are new
gain an understanding of the pervasiveness of
gender bias in the courts and the pain and
injustice it causes. Hearing about local
conditions directly from the judges, lawyers,
activists and litigants who live with them
every day has an impact different from
reading about them. Therefore, as many Task
Force members as possible should attend each
hearing.
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Who Should Testify

To develop a witness list, begin by asking
Task Force members to provide the names of
individuals and organizations who should be
invited to testify. Seek additional recommend-
ations from other sources, particularly
organizations in the cities where hearings will
be held.

Invite the full spectrum of judicial, legal and
relevant community organizations to testify in
order to avoid alienating anyone or calling

into question the representativeness of those
who do testify. Insure geographical diversity.
Ask individuals testifying for organizations
with statewide membership to develop local and
regional information.

The New York Task Force held four public
hearings in three cities over a period of seven
months. The first three hearings were
principally for invited witnesses. The fourth
was widely advertised to the public. Witnesses
included individual judges and officers of
judicial organizations, individual lawyers and
bar leaders, elected officials such as the state
attorney general, directors of shelters for
battered women, representatives of women’s
rights and fathers' rights groups, prosecutors
in sex crimes units, matrimonial attorneys, law
professors and other academics, paralegal
groups aiding women to enforce child support,
individual male and female litigants, and other
individuals with expertise and personal
experience to offer.

Three of these hearings ran from 10 am. to

5 p.m. One ran from 12 noon to 8 p.m. to
accommodate individuals who could not testify
during working hours.

Format

Set a time limit for oral testimony and
questioning. This will tell you how many
witnesses you can have in a day. In sched-
uling the hearing day, you may want to follow
New York's format of leaving an hour at the
end of the hearings for unscheduled individuals
to speak.’

Make clear in the hearing invitation and
announcement that witnesses should submit
written testimony if at all possible and bring
enough copies for each Task Force member and
several extras for the press. State that this
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testimony should be thoroughly documented
with the opinions, transcripts and studies
cited appended. Asking that documentation
be appended minimizes the Task Force's
research and simplifies substantiating or
refuting witnesses' claims. Although you
should have a court reporter recording the
testimony, having written testimony will help
Task Force members follow the testimony and
formulate questions.

State in the hearing announcement that
written testimony may be whatever length the
witness chooses, but oral testimony will be
strictly limited to the time limit you have
chosen.

Oganization, Invitations and Publicity
Public hearings require substantial organiza-
tion and lead time. In setting hearing dates,
allow enough time for the Task Force to get
organized and for witnesses to research and
write their testimony. Giving short notice
for hearings implies that the Task Force is
not interested in receiving thorough, thought-
ful testimony and creates ill, will in the
community. Reserve hearing rooms and
arrange for court reporter services well in
advance. Try to arrange access to photo
copying equipment at the hearings for
witnesses who bring too few copies of their
testimony for the Task Force members and
press in attendance.

Extend individual invitations to the “expert
witnesses” the Task Force has identified.
Announce the hearings in legal and non-legal
newspapers and periodicals. Send announce-
ments to organizations such as bar groups and
commissions on women likely to have useful
information. All of these announcements
should include the time limit for oral
testimony and request a written submission
and supporting documentation. Invite the
press in each city where a hearing is held.

After the Hearings

Despite the Task Force's request that
witnesses provide written testimony, some will
not do so. Because it is important for Task
Force members to review the testimony at
once, transcribe first any testimony not also
submitted in written form.



STEPS TO TAKE
IF YOU DECIDE TO
HOLD PUBLIC HEARINGS

1. ldentify locations. Insure geographic
diversity.

2. Select dates, allowing sufficient lead time
for witnesses to prepare testimony.

3. Decide on the length of oral testimony
you will allow and whether you want time
for questioning. Compute how many
witnesses you can hear in a day.

4. Reserve hearing rooms and court reporter
services for desired dates.

5. Decide whether hearing(s) will be for
invited Witnesses, the public, or a
mixture.

6. Develop a list of individuals and organi-
zations with relevant expertise. Ask
them to testify and submit well docu-
mented written testimony. State in the
invitation the time limit for oral testi-
mony.

7. Notify the public about hearings through
various media such as newspaper
announcements and flyers to organi-
zations. State the time limit for oral
testimony and request written submis-
sions.

8. Urge all Task Force members to attend
each hearing.

9. Assign someone to talk with any
unscheduled witnesses who arrive, learn
the nature of their testimony and advise
them of the time limit if they are to be
permitted to testify.

10. Invite press to each hearing.

11. At the hearing have access to photo-
copying equipment for witnesses who
don’'t bring enough copies of their
testimony.

12. After hearings, have the court reporter
first transcribe testimony not submitted
in writing. Circulate transcribed oral
testimony to those who were in attend-
ance and transcribed testimony plus
written submissions to those who were
not.

13. Discuss the issues raised by the testi-
mony to determine what points need
further clarification and/or documen-
tation and obtain them.

Distribute this and the written submissions to
all Task Force members as soon as possible.
Do not wait to send all the hearing tran-
scripts at once; Task Force members will be
so overwhelmed they may not read it. (In
New York, the four public hearings produced
1117 transcript pages plus voluminous written
submissions. This would have drowned even
the most dedicated Task Force member if it
had all been received at once.)

Discuss the issues raised by the hearing
testimony to determine what points require

clarification and/or documentation and obtain
it.

Regional Meetings

Regional meetings with members of the
judicial/legal community combine a highly
structured method -- questions posed accord-
ing to a prepared script -- with an informal
discussion format. Meetings in different parts
of the state provide an opportunity for Task
Force members to gain insight into local
concerns. Also, the kind of data generated
from individuals listening to one another in a
discussion format at regional meetings is
different from that presented by witnesses in
formal, prepared testimony at public hearings.

The Script

Each meeting should cover the same issues so
that the information developed at one meeting
can be used to corroborate or contrast with
the information developed at other meetings
and through other data collection methods.
This requires the Task Force consistently to
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use the same script in conducting these meet-
ings. The script developed for the New Jersey
Task Force and adapted by New York is in
Appendix H.

The New Jersey regional meetings script calls
for Task Force members to:

8 explain the Task Force’'s composition, goals
and data collection methods;

® describe some of their personal concerns
or experiences with gender bias in the
courts;

@ ask whether problems exist in the areas of
courtroom interaction, domestic violence,
rape, sentencing, custody, name cases,
equitable distribution and support awards
and enforcement;

@ ask for suggestions about how gender bias
in the courts can be eliminated.

Adapt this script to serve local needs and
interests.

Timing

The script includes a time limit for the
discussion of each issue to insure that time
does not run out before all the issues have at
least been touched on. At the end of the time
segment for each topic ask those who have
information but were not called on to write to
the Task Force. Equitable distribution,
alimony, child support and enforcement should
be scheduled last because these topics will
probably generate the most discussion. If they
are placed first, little else will be discussed,
despite an attempt to impose time limits. The
script anticipates a two hour and twenty
minute meeting. Most of the New Jersey
meetings ran until the janitor asked the group
to leave.

Who Should be Invited

Regional meetings can be held with lawyers
and judges separately or together. You may
want to consider holding some meetings with
women lawyers only, for reasons discussed
below.
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REGIONAL MEETINGS

New Jersey

The New Jersey Task Force held
eight regional meetings with law-
yers. seven with women’'s bar asso-
ciations, the eighth with women and
men attorneys in conjunction with
the state’s annual bar meeting. The
decision to hold meetings with the
women’'s bar associations only was a
response to the numerous complaints
about the behavior of male lawyers
toward female lawyers reported in a
four question preliminary survey
distributed by the Task Force chair
at several bar meetings that coin-
cided with the start of the Task
Force's inquiry. It was thought that,
particularly in smaller counties,
women attorneys might be reluctant
to discuss these problems if the male
attorneys in the community were
present. In retrospect, based on the
experience of the New York regional
meetings which were all open to both
women and men attorneys, it is
unlikely that male attorneys who
indulge in sexist behavior or would
report women lawyers concerns to
other male attorneys in a negative
light will bother to attend these
sessions.

New York

New York's regional meetings were
open to lawyers and judges. Individ-
ual invitations were sent to each
judge in the region. Few attended.
New York held one meeting with the
New York State Association of
Women Judges (which includes men)
that was very well attended.

Organization, Scheduling and Outreach
Regional meetings must be thoroughly
organized. It is not enough to send a
meeting announcement to the presidents of
local bar associations and expect people to
turn out en_masse.




Bar leaders on the Task Force should be
particularly involved in outreach to the legal
community for the regional meetings. Choose
dates far enough in advance to allow notices
to be placed in local bar bulletins, legal
newspapers and other appropriate media and to
enable people to save the dates on their
schedules. In selecting meeting dates, think of
the weather. Don’'t schedule meetings in the
depths of winter in snow country lest you be
snowed out. In New York the regional
meetings in the three cities where public
hearings were held were scheduled for the
nights preceding the hearings to minimize Task
Force members' travel expenses.

Regional meetings should be announced at local
bar functions in the months/weeks preceding
each meeting. Outreach is important, particu-
larly to groups such as women's bar associ-
ations, women’s rights sections and committees
of local and state bars, matrimonial and family
law bar committees, legal aid offices, lawyers
affiliated with commissions on domestic.
violence, battered women's shelters and rape
crisis centers, prosecutors working in sex
crimes units and law professors expert in
family law and women’s rights. These groups
include the individuals most likeiy to have
useful information to communicate to the Task
Force.

Who Should Conduct Regional Meetings
Each of the New Jersey regional meetings was
conducted by a female and a male judge and at
least one non-judicial member of the Task
Force. Judges were assigned to meetings in
such a way that no judge went to a county in
which she or he was sitting. This was done
out of concern that lawyers might feel
inhibited about voicing their concerns in front
of judges before whom they appear regularly,
particularly in small counties.

In New York the regional meetings in large
cities were conducted by the Chair of the
Committee on Women in the Courts. Regional
meetings in smaller cities and rural areas were
conducted by the Task Force members living in
closest proximity. (As there were only three
judges on the New York Task Force, all from
large communities, there was no concern about
having local judges present as there was in
New Jersey.)

Encouraging Discussion

Before each meeting, one or two people with
something specific to say about each of the
issues to be discussed should be identified.
Be certain that they attend the meeting and
are caled on. They will be the ice breakers
who get the discussion going. Even though
lawyers are hardly a shy lot, this is necessary
insurance in case there is some reticence in
talking about the issues in the context of an
official inquiry where one's comments could
get back to the judges and lawyers involved.
(See discussion of confidentiality at page 34.)

This is especially true with respect to the
issue of courtroom interaction. Women
lawyers have been taught that it is bad form
to complain about sexist treatment and told
to laugh off the kind of sex biased comments
which, if made to other lawyers on the basis
of race or religion, would arouse a furor.

Male lawyers may not recognize the sex
biased behavior around them and may engage
in it themselves without understanding what
it is. Having people at each meeting who
will describe the sex biased treatment which
they, their colleagues and their clients have
experienced in the courts will lead others to
follow suit. For the women present, it is in
effect giving them permission to object; for
the men, it helps put the label of “bias’ on
behavior which they had previously not
understood as such.

Sometimes substituting race for sex in a
specific example helps to indentify the
language or conduct as biased. At the 1985
Florida Bar Association presentation on
“Sexism in the Courts' the male judge on the
panel told the women lawyers present that
they had to laugh off the sexist behavior of
their male opponents as just a form of “goat
getting.” A woman participant pointed out
that such advice would not be given about
racial slurs. This connection prompted a
prominent male litigator on the panel to
relate a recent incident in which he
deliberately made a sexist remark to a female
prosecutor to throw her off her stride. He
said it would never even have occurred to
him to use a racial slur to throw a minority
opponent, but that he had not understood
until that panel discussion that what he did
to his female adversary was equally reprehen-
sible.
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Note Taking and Reports

At each regional meeting at least one person,
not necessarily a Task Force member, should
be assigned as the recorder for the meeting to
take comprehensive notes. (If you have access
to recording equipment, that, too, is useful. If
the Task Force can afford a court reporter,
even better.) Task Force members, who will
presumably listen closely and make notes of
their own, can use the recorder’s notes to
develop a detailed report on the concerns
raised and recommendations made at each
meeting. In New Jersey the reports from the
eight regional meetings were synthesized into a
single report which was published in full in
the Task Force's Report of the First Year.

Confidentiality and Press

At the opening of each meeting it should be
stated that, although the Task Force will treat
attendees’ comments as confidential in the
sense that their names, if they choose to state
them, or any other names mentioned, will not
be noted in Task Force reports, the Task
Force cannot guarantee that other attendees
will be so discreet. Comments or information
that should only be disclosed in confidence
should be communicated to the Task Force
privately.

Press is important at public hearings where
formal testimony is presented but should not
be invited to regional meetings so that lawyers
will feel free to speak about their personal
experiences. If the Task Force is an official
state body, open meeting laws will require that
any press that does arrive must be admitted.
Before beginning the meeting, ask press to
identify themselves to the group.

Listening Sessions

“Listening Sessions’ is the term coined by the
New York Task Force for a series of meetings
with laypersons in the rural counties where
there are few women lawyers. These sessions
were organized to ensure that the views of
this segment of the population, few of whom
appeared at the public hearings, were heard.
Outreach for these meetings was conducted
through the Cornell University Cooperative
Extension Service. The problems reported
were in many instances similar to those in
metropolitan and suburban areas, but some
women’'s concerns related specifically to unique
rural issues.
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STEPS TO TAKE
IF YOU DECIDE TO
HOLD REGIONAL MEETINGS

1. Determine locations and dates. Insure

geographic diversity and sufficient lead
time for organization and publicity.

2. Determine invitees: lawyers alone? judges
alone? lawyers and judges together?
women lawyers alone?

3. Announce regional meetings in legal
newspapers and periodicals, at bar
meetings and with letters to bar leaders.

4. Conduct extensive outreach to insure
attendance. Identify a few people in
each community with specific information
to communicate to get the discussion
rolling. Be sure they attend and are
called on.

5. Adapt script from New Jersey regional
meetings. (Appendix H) for local purposes
and issues.

6. Determine who will conduct meetings
and which Task Force members will
attend.

7. If Task Force cannot afford a court
reporter, appoint a reporter for each
meeting to take copious notes and turn
them into a report.

8. At meeting clarify confidentiality issues
and ask press to identify themselves.

Surveys

Both the New Jersey and New York Task
Forces conducted surveys of attorneys'
perceptions of and personal experiences with
gender bias in the courts. As of this writing
the Rhode Island Task Force plans to survey
judges, attorneys, jurors and court employees
about their experiences and perceptions.
Before your Task Force decides to develop a



SURVEYS

New Jersey

The New Jersey survey focused on
attorneys' experiences and perceptions
with respect to the treatment of
women litigants, witnesses and law-
yers in the courtroom, in chambers,
and at professional gatherings, as well
as on substantive areas of the law.

New York

New York's survey drew on the New
Jersey survey’s courtroom interaction
guestions and added detailed ques-
tions about issues such as mainte-
nance, custody and domestic violence
based on specific concerns raised at
public hearings. The New York survey
is in Appendix |. Before adapting this
survey form for use in your state,
check with the NJEP for suggestions.

guestionnaire and use the survey method of
data collection,” a good deal of thought should
be given to the resources required and the
kinds of information a survey can and cannot
provide.

What are the Purposes of a Survey?

The Task Force survey collects and analyzes
information on attorneys perceptions and
experiences of gender bias in the courts of a
given state.’ It increases the awareness of
those who read and/or respond to the ques-

tionnaire and provides a communication vehicle

for those who want to express their concerns
to the Task Force.

Advantages of a Survey

When properly executed a survey can yield
valuable information and lend credible corro-
borative evidence to the Task Force’'s docu-
mentation of gender bias in the courts
obtained through other data collection
methods.

In New York and New Jersey many respon-
dents used the questionnaire to communicate
detailed experiences of gender bias in the
courts through narrative responses added to
the closed-ended questions. These remarks
added richness to the understanding of the

problems explored and provided powerful
examples in both the Task Force's fina
report and in the materials used in subse-
qguent judicial education courses.

An equally strong justification for a survey is
its educational or consciousness raising value.
The very fact that a survey on gender bias is
being conducted by the Task Force indicates
to those who read it that the chief justice
“and members of the Task Force take the
issue seriously (even if many of the readers
do not). A widely distributed questionnaire
dramatically raises the issue of gender bias
within the legal and judicial communities and
facilitates discussions of the issue among
individuals, within groups and organizations
and in print. Quite possibly, the awareness
among attorneys and judges that “someone is
looking” stimulates reflection on gender
biased behavior and promotes improved
non-biased behavior in the courtroom.

A survey distributed widely rather than to a
selected sample tends to be answered
principally by those who have strong feelings
about the subject one way or the other.*
Some individuals may charge that the results
of a survey answered by self selected
respondents are merely those of a biased
(negatively or positively) minority. However,
the fact that it is largely those who care who
are speaking out does not invalidate the
findings but ensures that the Task Force
hears from those with relevant information to
convey. So long as the report makes clear
who the respondents were and cautions
readers against inappropriate generalizations,
these data can be quite useful.

Limitations and Disadvantages of a Survey
In evaluating whether or not to conduct a
survey, the Task Force should recognize the
limitations of the kind of data different types
of surveys will yield. Again, consultation
with the NJEP will be useful.

A survey will not “prove’ that gender bias
exists in the courts, nor can it measure its
extent. The questionnaire investigates the
perceptions and personal experiences of the
responding attorneys. In the absence of an
independent measure of the behavior per-
ceived, the responses cannot “prove”’ the
objective reality. This in no way diminishes
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the importance of perceptions, but it is critical
to understand the difference in advance.

A second limitation of the data from a survey
distributed as widely as possible is that they
cannot be generalized to describe the percep-
tions and experiences of all attorneys in the
state who currently litigate in state courts. In
order to claim such generalizability the
research design would have to include a
scientifically selected sample of attorneys
drawn from the universe of attorneys identi-
fied as having such relevant characteristics as
current experience litigating in state courts
and geographic diversity.

The costs of drawing this kind of sample of
attorneys in most states will be prohibitive and
the amount of time involved unreasonable. In
addition, this sampling procedure, which selects
a small number of respondents, while essential
for substantiating claims about the generali-
zability of the findings, defeats one of the
Task Force survey's key purposes. conscious-
ness raising about gender bias among a large
number of judges and attorneys. For all these
reasons, neither the New Jersey nor the New
York Task Force drew a sample of attorneys.
Instead, both distributed the questionnaire as
widely as possible within the legal communities
in their states.

Another disadvantage to the survey approach is
the level of expertise needed to properly
execute it and the substantial cost involved in
designing the questionnaire, printing and
distributing it, analyzing and interpreting the
findings and writing up the results. Do not
try to cut corners on a survey. Survey

research is a highly specialized field within
social science, and even Ph.Ds in sociology,
political science or psychology without special
training are unlikely to have the level of skill
necessary. This means that the services of
qgualified, paid consultants will probably be
necessary during all phases, from questionnaire
construction through the analysis of the
results. (In New Jersey the advisor, a
sociologist, worked with an outside consultant
in survey research; in New York the services
of a consulting firm specializing in survey
research were retained.)

However, although as discussed at page 24,

Task Force members should be aware of their
limitations in fields outside their expertise, a
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STEPS TO TAKE IF YOU DECIDE
TO CONDUCT A SURVEY

. Contact the NTFGBC and the NJEP for

more information about surveys, addi-
tional materials and general advice.

. Draw up a realistic budget and secure

the necessary funds. (See discussion
under Budget and Staff.)

. Retain the services of an individual or

firm with proper expertise and creden-
tials. (Consult your local university
for suggestions.)

. Devise an effective dissemination stra-

tegy. (The New Jersey and New York

surveys were carried as inserts in state
legal newspapers and distributed by bar
associations.)

. Request a letter from the chief justice

to be part of or accompany the ques-
tionnaire which explains the importance
of the survey and urges cooperation
from attorneys.

. Modify the New York survey form in

Appendix | to reflect local practices and
statutes with help from NJEP. Survey
guestions should address the problems
identified as most salient at public
hearings and regional meetings. A
statement in the questionnaire indicating
that certain items were included because
they pertain to problems brought to the
Task Force's attention during its inves-
tigation helps to disarm the resistors
who are disposed to believe there is no
evidence that such problems exist.

. Be prepared for narrative comments on

the survey ranging from “This is a waste
of taxpayers money” to “Thank you for
taking this issue seriously.” These com-
ments are excellent indications of what
the Task Force will confront when it
attempts to implement reforms.

. In reporting on the survey findings,

illustrate the numerical and percentage
responses with appropriate narrative
comments. (See the New Jersey and New
York Reports as models.)



survey or any other special study cannot be
left to professionals not on the Task Force.
Social scientists may not be sensitive to the
nuances of surveying judges and lawyers.
Substantial input from Task Force members
will be needed at all stages of questionnaire
preparation and analysis if the survey is to
yield relevant data.

A survey takes considerable time. Once the
final version of the questionnaire has been
prepared, count on a minimum of five months
to complete the analysis.

No Task Force should undertake a survey if
proper survey research expertise, sufficient
funding and effective distribution methods
cannot be assured from the outset. If they

are, however, a survey will benefit the work
of your Task Force.

Court Watching

Court watching or monitoring can be an
effective data collection method if the court
watchers are well trained individuals in whose
reports the Task Force can have confidence.
This is a sensitive technigue which must be
used with caution.

The court watchers need not have prior
experience in watching for gender bias per se
but they should be knowledgable about the
courts, the legal system and the personnel.
Your state may have existing, respected court
monitoring groups which you can utilize.
League of Women Voters chapters often have
court watching programs. Rhode Island
recruited and trained its own group of court
watchers from among women and men students
court employees and older persons.

Be prepared for judges to resist having court
watchers in their courtrooms. Some judges see
it as an unwarranted invasion of their
authority and resent court watchers strongly.
Although most court proceedings are open to
the public, it would be appropriate to obtain
the approval of the administrative judge(s) of
the court(s) you want to monitor before
beginning.

Whether you are dealing with experienced
court watchers or novices, they will have to
be trained to recognize gender bias in the
courtroom. The Rhode Island court watchers

were trained by the Task Force’'s consultant
who provided them with detailed instructions
as to what to look for and showed them the
New Jersey videotape as described in
Appendix C. We also recommend providing
your court watchers with the background
readings in Appendix A.

Court watching will be interesting and
instructive for those who engage in it, but
the Task Force must take into account its
inherent methodological problems. It is easy
for court watchers' subjective interpretations
to slip in when the behavior of judges and
others is being described in a purportedly
objective manner. One way to guard against
this problem is to conduct reliability checks
among court watchers to determine the level
of consensus. This requires assigning two or
three watchers to a courtroom to run a
check. If the reliability factor is too low,
the data cannot be considered valid.

In addition to the obvious points for observa-
tion, e.g., does the judge call women lawyers
by their first names while calling male
lawyers by surnames or titles, the question of
nonverbal communication is extremely
significant. For example, does a judge
consistently respond quickly to questions and
statements from male attorneys but consis-
tently delay more than five seconds in
responding to women attorneys? Does a
judge consistently make eye contact with men
but not with women?

Unfortunately, it is difficult to make observa-
tions about nonverbal communication because
of the court watcher’'s location in the court-
room and because of subjective interpretation.
Any attempt to evaluate nonverbal communi-
cation must compare the way a particular
judge deals with men and women. The judge
may simply be someone who responds slowly
to everyone. There must be at least two
observers in the courtroom whose obser-
vations arc corroborative.

Transcripts
The Task Force may want to solicit and, if
necessary, purchase, full or partial transcripts

of trials and hearings in order to document
specific incidents and colloquies or the tenor
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New Jersey
In its first year the New Jersey Task
Force determined that although the

ing women in equitable distribution,

women from all economic strata into
poverty. The Task Force believed it
necessary to go beyond these general-

to document the patterns of distribu-
tion and support awards in different
counties in New Jersey. The subcom-

to design a study in which AOC staff
from 552 litigated divorce cases to
extract information as to the couple’'s
respective ages, educational and em-
and separate property, the length of
the marriage, age of children and cus-

tody agreement or award, and the

tribution, alimony and child support.

INITIATING

divorce laws were neutral on their face,
in practice decided inequities disfavor-

alimony and child support were forcing

ized findings and the national statistics

mittee on matrimonial law worked with
the Administrative Office of the Courts

reviewed a sample of the court records

ployment backgrounds, income, health

court’s decision repecting equitable dis-

NEW STUDIES

New York

From the outset the New York Task
Force wanted to investigate the status
of women in the court personnel system
because it was common knowledge that
women are virtually absent from its
senior ranks. (See Appendix G.) The
Task Force turned to the Center for
Women in Government, a research or-
ganization which had completed major
studies of women in the New York
state and city civil service systems. The
studies documented the numbers and
salaries of women in various positions
and the hiring and promotion regula-
tions and practices that made it ex-
tremely difficult for women to move out
of clerical positions. The studies also
devised ways to reform these systems.
The New York Task Force contracted
with the Center for Women in Govern-
ment to produce a similar comprehen-
sive study of women in the New York
Unified Court System at a cost of
approximately $15,000.

of an entire hearing. For example, the New
York Task Force was interested in the
testimony of several public hearing witnesses
about domestic violence victims not being
taken seriously and abuses in the issuance of
mutual orders of protection that endanger
victims. Through a Task Force advisor who is
co-chair of the Governor’'s Commission on
Domestic Violence, the Task Force obtained
the minutes of several domestic violence
hearings that vividly illustrated domestic
violence victims' charges of unequal treatment.

When public hearing witnesses, particularly
litigants, describe especially disturbing cases,
transcripts may be essential to document their
claims. The New York Task Force also invited
the submission of transcripts through its
attorneys survey.
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Conducting or Sub-contracting
for Studies to Collect New Data
on Specific Issues

At the outset or in the course of its inquiry,

the Task Force may need information about a
specific issue that requires a comprehensive

study based on original data. The Task Force
may be able to undertake such a study on its
own with assistance from the office of court
administration or may want to sub-contract it
to an appropriate organization or consultant.

Criteria for Selection of Methods
and Corroboration of Data Sets

As the above discussion indicates, each
method of data collection yields different




kinds of information and each method has
advantages and disadvantages.

Findings from each method add to the
cumulative body of information gathered and
help construct a general picture of how gender
bias operates in the state’s courts. The most
convincing case is made when the data
produced by different methods corroborate
each other. In New Jersey, for example, the
problems identified as most salient in the
regional meetings were also cited by survey
respondents and the committee on substantive
law.

The Task Force fulfills its mandate by looking
for patterns of gender bias through a variety
of sources. No one method is essential
although it obviously makes sense to build on
existing data by beginning with a review of
relevant published and unpublished research.
The discussion of “limited models’ at page 73
presents our thinking on the priority a Task
Force might give to the various methods
discussed.

The available resources i.e. time, money and
expertise, will dictate to some extent your
choice of methods. Almost all methods of
gathering original data take time to design and
carry out, in addition to the time needed to
analyze results. Therefore, it is important to
begin planning for these early on. Public
hearings require ample lead time. Regional
meetings should be held early on because
judges and lawyers attending may identify
unanticipated problem areas which the Task
Force will want to study. Studies which
involve data collection by an outside research
organization or the office of court adminis-
tration take substantial time to design and
complete.

Surveys also take substantial time to design
and execute. However, because public hearings
and regional meetings may highlight areas of
concern, it is advisable to delay finalizing any
questionnaire until the Task Force has received
some information from these sources.

Some Task Force members may be concerned
that public hearings and regional meetings will
be “gripe sessions’ and will not produce
objective data on which the Task Force can
rely. This attitude misperceives the kind of

information these methods produce, the
importance of corroboration through testimony
by multiple witnesses and the impact on Task
Force members hearing this information
directly from the witnesses.

At the New York public hearings the secre-
tary of state, a county legislator, the director
of a paralegal organization that helps women
to collect child support, the chair of the
state commission on child support, the chair
of NOW-NY’'s committee on matrimonial law
and the Administrative Judge of the New
York City Family Court, among many others,
testified that child support enforcement in
New York is a “joke” and that adjournments
are so routinely granted to the defaulting
parent, almost always the father, that many
mothers finally give up. With testimony like
this, a Task Force does not need to collect
data showing that in a given period in six
different courts adjournments were granted to
fathers in 67% of child support petitions in
order to state reliably that a problem exists.

The New Jersey Task Force includes an
appellate judge who has publicly acknowledged
that when appointed he thought the Task
Force was nonsense, but that he had come to
a new understanding of the gender bias issue
as a result of the Task Force's work, a major
part of which was eight regional meetings
with lawyers throughout the state. In New
York there were similar responses from male
attorneys as a result of their attendance at
the public hearings.

! Public hearings always raise a concern about disruptive
witnesses. Have an intake person interview unknown witnesses,
schedule the most problematic last, and exercise strict time
controls.

2 A survey is a method of data collection; a questionnaire is the
survey instrument.

3 Members of your Task Force may suggest surveys of jurors,
judges, litigants and court personnel in addition to attorneys.

In our opinion, at least during the first year, the Task Force's
survey should be restricted to attorneys. Litigants may have
difficulty understanding the law and separating their unhappiness
about the verdict or award in their individual case from the
established parameters of the law itself. A survey of judges
perceptions and experiences would be more fruitful after they
have been sensitized to the issues of gender bias through judicia
education courses and presentations and reports of the Task
Force. In our experience, prior to this kind of education judges’
understanding of gender bias patterns in their courts is consi-
derably limited. Surveys of jurors and court personnel might be
informative on limited issues, but in our opinion are not worth
the time, effort and money a well executed study would require.

“New York sought to counter this with a bold face notice on its
questionnaire asking people to respond whether or not they felt
strongly so as to give a more complete picture.
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Keeping the Task Force on Track

Because the Task Force members will be busy
people distributed widely throughout the state,
the number of full Task Force meetings which
can be held will be relatively few. Even with
strong leadership from the chair and the full
commitment of members, there may frequently
be a sense that the Task Force does not have
enough time. Matters will arise which require
unanticipated lengthy discussion, pushing the
meeting’s planned agenda aside. To be
effective and to maintain members’ morale the
Task Force must cover its ground and complete
its work on schedule. Once the methods have
been determined and data collection is
underway, the Task Force and its committees
should continue meeting to analyze the data,
determine areas about which more data is
needed, develop interim reports, respond to
urgent problems and formulate committee
reports and recommendations.

The Core Group

As in any group with a large number of
members there will be some individuals for
whom the Task Force is a primary commitment
and who are prepared to give it substantial
energy and time. If these individuals function.
as a “core” group meeting outside of the
regularly scheduled meetings, they can play a
key role in keeping the Task Force on track
by:

@ continually assessing the progress of the
Task Force and helping to resolve difficul-
ties as they develop;

& clarifying issues that are too complex or
vague for fruitful discussion before the
next task force meeting so that decisions
can be expedited;

m assuring any Task Force members who
appear to be losing interest or otherwise
disengaging that their contributions are
needed and helping to find ways for
involvement with the group;

@ serving as resources to Task Force
members who want to discuss issues
outside of formal meetings but who, for
logistical or other reasons, lack the
opportunity.

Members Who Do Mot Participate

A potential problem for every Task Force is
how to deal with -members who consistently
miss meetings and do not participate in other
ways. The matter is significant, not only
because there are other people who would
contribute to the Task Force if appointed, but
also because someone who has not been
involved can cause difficulties later on. The
Task Force findings and recommendations will
carry much greater weight if they are
unanimously endorsed by the members. Some
people who have not attended meetings would
be hesitant to object to the product of those
who had done the work, but others may
decide to dissent through a minority report or
public statements. The risk of this undesir-
able outcome can be minimized by keeping all
members actively involved and requesting
those who choose not to participate to resign.

The policy for requesting the resignation of
members and appointing new ones must be
established with the chief justice if he/she is
the one who made the appointments. Our
advice is to decide with the chief before the
Task Force is established how this contin-
gency will be handled.

Insuring Participation by Men

The elimination of gender bias is a problem
that should be of equal concern to men and
women, but women will no doubt be in the

lead in the creation of the Task Forces and

their activities, even when equal numbers of
both sexes are appointed to serve.

We have observed that some men recede into
the shadows at Task Force meetings and limit
their participation because they feel less
knowledgable about the issues and less
involved in networks concerned with the
problems. Also, some men may hesitate to
speak up on a “women’s issue’ for fear of
being perceived as speaking out of turn. All
the ways women are often left out of group
discussions can also happen to men. When
this occurs the consequences affect not only
the men who feel alienated but aso the Task
Force work product.

Members who have been actively involved will
be better able to explain the work of the
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Task Force, speak publicly on gender bias, and
defend the final report than those who
remained at the margins of the group.

The chair should be aware of this matter and
try to avoid it by assigning men and women to
work together on committees and special tasks
and by soliciting the participation of men.
The core, which should include men, can stay

alert to this problem and take corrective
action as necessary.

Data Analysis is an Ongoing
Process

The Task Force will elicit information and
feedback from the judicial/legal community and
the public from the moment its creation is
announced. Some information will be in the
form of unsolicited written and oral communi-
cation; most will be in response to the various
data collection methods (survey, public

hearings, regional meetings,. etc.) implemented
by the Task Force.

Subcommittee analysis of this information must
be ongoing throughout the duration of the
Task Force. It should not be viewed as a
“phase” of the work which follows the formal
data collection activities and precedes the final
report. Analyzing the information as it is
received will help identify subjects which
warrant closer investigation than previously
estimated, uncover new problem areas and

suggest reforms which should be immediately
initiated.

In addition to steering the Task Force in the
directions of greatest significance for the
elimination of gender bias, ongoing data
analysis avoids the undesirable state of “data
overload” which often confronts groups at the
end. Anticipate a mountain of paper: reports,
letters, memos, transcripts and survey findings.
Even the most experienced and committed
members and advisors will not be able to
digest adequately this amount of information if
it is left to the end, and the quality of the
thinking about the implications of the data for
education and reform will be compromised by
the constraint of time. Additionally, the
difficulty of writing the final report depends
in part on the extent to which analysis has
been ongoing.
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All Task Force members are likely to learn
directly and indirectly about the responses of
other judges and attorneys to the Task Force
and should keep the Task Force informed
about them. These responses are a rich
source of data to be scrutinized for what
they reveal about attitudes toward gender
bias and what might be required to change
them.

Initiate Refoms and Undertake
Education While the Task Force is
in Process

Ordinarily the Task Force will wait until its
inquiry is complete before issuing recommen-
dations and seeking to implement reforms.
Occasionally, however, matters may come to
light requiring immediate attention, or the
Task Force will be provided an opportunity to
educate the judiciary while its inquiry is in
process. Interim actions in New Jersey and
New York are described in the box on page
45,

Interim Reports

The Task Force should invite the chief justice
to attend activities such as public hearings
and keep him or her informed of its progress
through formal and informal reports and
meetings. Consider making this information
available to the statewide judicial and legal
community as well. The chair of the Rhode
Island Task Force reported to the 1985 state
bar association meeting and judicial
conference on the origins of the Task Force,
its mandate, the areas it was studying, data
collection methods and some preliminary
findings.

Dealing with the Press and
Broadcast Media

The print press and broadcast media can be
valuable allies in building community aware-
ness about the need for a Task Force,
encouraging participation in public hearings
and regional meetings and direct communi-
cation with the Task Force and ultimately in
disseminating the Task Force’'s findings and
recommendations. For the media to be most
helpful to the Task Force, it is important
that media representatives understand that:



® gender bias in the courts is a problem that
affects many aspects of the law and court-
room interaction;

m the Task Force is interested in securing
comprehensive improvements; and

8 your state is not significantly better or
worse than other states which have
established Task Forces.

Suggestions for Handling the Media

Appoint a Task Force Spokesperson

to the Press

As discussed at page 26, the Task Force should
decide at the start of its inquiry who will
speak to the press on behalf of the Task

Force and how much latitude Task Force
members have to speak for themselves..

Your office of court administration probably
has a public information officer. If this
person is competent and sympathetic to the
task, she or he should handle the Task Force's
dealings with the press. If not, the Task
Force chair or one member should take charge.
Make sure that the press liason officer reads
the background materials in Appendix A.

Hold Press Conferences to Announce
Task Force

The chief justice’s announcement of the Task
Force should be accompanied by a press
release which includes the Task Force mandate
(see page 15) and makes clear that the Task
Force will investigate a wide range of issues.
In New York, announcement of the Task Force
took place at a press conference at which the
press questioned Task Force members about
their own experiences with gender bias in the
courts as well as questioning the Chief Judge
about his purpose in establishing the Task
Force.

Avoid Sensationalism

In most states there have been one or two
highly publicized incidents of judicial gender
bias such as a judge's insensitive remarks in a
rape case. Discourage the press from focusing
on these matters and stress that the pervasive
problem of gender bias rather then any single
incident led to the Task Force's creation.
Sensationalism both distorts understanding of
the scope of the problems and makes

INTERIM ACTION

New Jersey

In New Jersey the chief justice told
the Task Force chair to advise him if
anything occurred that required
immediate action. Early on the chair
learned that at a county bar meeting
to welcome a new assignment judge,
the judge included in his speech an
extremely sexist “joke” about the
women judges with whom he worked
in his previous assignment. After
verifying this information the chair
reported it to the chief justice who
reprimanded the offending assign-
ment judge.

Judicial education need not wait
until the Task Force. has completed
its inquiry. While, the New Jersey
Task Force was in process, the chief
justice invited the chair to speak at a
meeting of the administrative judges.
The chair used this opportunity to
provide the administrative judges
with guidelines for courtroom inter-
action to be transmitted to the judges
of their respective counties. These
guidelines are at Appendix J.

New York

The New York Task Force's public
hearings produced repeated testi-
mony about domestic violence vic-
tims endangered by judicial abuses
in the issuance of mutual orders of
protection. There was particularly
powerful testimony from the Admin-
istrative Judge of the New York
Family Courts calling for legislation
to stop these abuses. The Task Force
brought this testimony to the atten-
tion of the chief judge who instructed
the administrative judge to direct
judges under their supervision to
stop issuing mutual orders absent
cross petitions and substantiation of
respondents’ allegations.
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judges suspicious about the Task Force's
motives. There will be enough judicial
resistance without the press fanning those
flames.

Prepare Press Kits

Provide the press with background reading.
Using the articles in Appendix | and any other
relevant materials, prepare press Kits to
distribute at the press conference announcing
the Task Force, to members of the press who
attend public hearings and to those who
inquire about the Task Force’s work. Obtain
permission to reproduce the articles you
reprint, if necessary.

Invite Press and Broadcast Media

to Public Hearings

Invite the press and broadcast media to your
public hearings. Provide them beforehand with
as complete a list of speakers as possible. See
that they receive copies of all written submis-
sions. It is preferable not to have press at
regional meetings, as discussed at page 34.

Hold Press Conference to Announce
Findings and Recommendations

The media will undoubtedly be most interested
in the Task Force's findings and recommenda-
tions. When the New Jersey Task Force made
its first year presentation to a plenary session
of the New Jersey Judicial College, the press
attended and there was a press conference
afterward. As a result, there was extensive
coverage of the findings in the New Jersey
press and a front page article in The New
York Times. In addition to news stories, New
Jersey papers ran editorials about the findings
and the need for reform. Encourage the media
not only to report the Task Force's findings as
news on the day they are reported but to run
subsequent feature stories and editorials as
well.

Final Data Analysis and
Committee Reports Including
Recommendations for Reform

Each committee and subcommittee should be
responsible for reviewing and analyzing the
data from all sources collected about its
particular area of concern and developing a
report that lays out the information gathered
and recommendations for reform. ldeally each
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report will substantiate its findings and
recommendations with comprehensive citations
to and quotations from the underlying data.
However, because the abilities and resources
of the committees are likely to differ
substantially, some reports will have to be
fleshed out for the final report by other Task
Force members or advisors.

Recommendations for reform should be as
concrete and specific as possible and should
address changes that can be made by the
legislature, bar associations and the court
personnel system as well as the judiciary.

Approval of Committee Reports
and Task Force Consensus on
Recommendations for Reform

Committee reports should be submitted to the
entire Task Force for review and approval.
All Task Force members should review all the
data collected so that they can evaluate these
committee reports. Does each report fully
and fairly convey the data and the spectrum
of views collected by the Task Force? Are
the findings warranted? Is anything omitted?
Do the recommendations deal with the
problems effectively? Are they realistic? Is
there any area for which the recommendations
should include a more detailed study?

Circulate the committee reports by mail and
ask Task Force members to be prepared to
discuss both the substantive content and the
recommendations for reform at a meeting a
week to ten days after the anticipated date
of receipt. This will give members time to
review the reports but insure that their
thoughts will still be fresh when they meet.
In all likelihood the reports will have to go
through at least a second draft to incorporate
changes suggested at this meeting. If
revisions arc not extensive, it should be
possible to circulate the revised reports and
take a mail or telephone vote. Otherwise one
or more additional meetings on the committee
reports will be required.

Ideally the findings and recommendations that
emerge should represent the consensus of the
Task Force. All Task Force members should
feel committed to the report and the realiza-
tion of its recommendations for reform. It is
preferable that there not be a minority report



EXISTING TASK FORCES HAVE
CALLED FOR THE
FOLLOWING REFORMS

allegislative changes,

seducation for judges, court personnel,
members of the bar and the police on a
range of substantive and procedural
topics;

mrevision of jury charges, jurors’ manuals,
court rules, forms and correspondence to
employ gender neutral language;

m:allocation of more resources to particular
courts;

s efforts to upgrade women in the court
personnel system and eliminate sexual
harassment;

mimproved record keeping on domestic
violence petitions and support payments;

mimproved procedures and their uniform
implementation;

mimproved enforcement of support orders;

meliminating gender bias in hiring law
clerks and appointing lawyers to fee
generating positions;

mmechanisms for monitoring gender
bias complaints against bench and
bar;

astudies to document further or more
precisely problem areas revealed by
the Task Force’'s inquiry.

or dissent. This may, however, be unavoidable.
For example, a Task Force member who has
not participated in the data collection process
and reviews the evidence cursorily may be
reluctant or unwilling to subscribe to certain
findings which the Task Force deems fully
warranted. These situations will have to be
resolved on an individual basis.

Writing and Disseminating the
Final and Summary Reports

The final report is a public record of the
activities and the findings and recommenda-
tions of the Task Force and an educational
tool. Its primary audience will be members of
the judicial/legal community in the state, but
given the current interest in gender bias in
the courts, expect the report to receive
national attention as well.

The work of the Task Force will be judged to
a large extent by the quality of its final
report. The desire to deny that the problem
exists will dispose some judges and attorneys
to denigrate or dismiss the report. To
forestall such challenges the report must be
highly professional in both content and form.
The Task Force must allocate sufficient funds
for the report and develop a reasonable
timetable for its writing and revision.

There is no ideal model for a Task Force
Report. The appropriate format depends on
many factors, such as the committee structure
and data collection methods used. Neverthe-
less, all reports should include the sections
listed on page 48.

Who Should Write the Report

There are various ways in which the final
report can be written, but all require that
one or two people be in charge of coor-
dinating the overall project and drafting much
of the introductory and background material.
Ideally the coordinators or primary authors
will have been consistently involved with the
Task Force from its inception as members or
advisors. In addition to writing skills, they
should have experience distilling and
synthesizing the kinds of information and
data collected by the Task Force. Their work
will be much easier if the committee reports
are thorough and well written, but even then
the amount of time required to produce a
first class document will be substantial.

Task Forces undertaking as wide ranging an
inquiry as that carried out by Gender Bias
Task Forces usually have an executive
director or staff member to write their
reports. As discussed under Budget and Staff,
supra, none of the existing Task Forces has
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REPORT CONTENTS

1. A discussion of the emergence of gender
bias as an issue for the judiciary.

2. Description of the Task Force's mandate,
approach and activities.

3. Presentation and analysis of the findings
with illustrative examples and quotations
from hearings and surveys.

4, A brief comparison of your findings to
national data and findings from other
states to defuse press charges that your
state is singular in its problems.

5. Recommendations for reform.

6. Other useful additions include annotated
bibliographies, specialized reference
bibliographies and guidelines for what
individual judges can do to promote an
atmosphere of impartiality in the court
room. (See tables of contents of New
Jersey and New York Task Force Reports
in Appendix K.)

7. Consider inserting a response form
asking each judge to read the report,
consider how it applies in his/her own
courtroom and communicate responses to
the Task Force.

had such an individual available to it. If
there is no staff the Task Force members
and/or advisors who will write the report
should be identified soon after the Task
Force commences its work and funds
budgeted to pay these advisors/consultants.

There are two basic approaches to writing the
report. Each committee can produce its own
report which, when combined with an introduc-
tion and conclusion, can constitute the Task
Force report. A more unified approach is to
have one or two individuals write the entire
report based on the committee’s submissions
and other sources. In either case it is helpful
if the Task Force provides an outline/format

to committees for their reports to make them
uniform.
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Presenting the Report to the Chief
Justice

After the Task Force as a whole has adopted
the report and before it is duplicated, send it
to your chief justice. This is a courtesy
which does not imply editorial control.
However, the chief justice may have concerns
or questions which the Task Force will want
to consider before distribution.

Preparing a Summary Report

In addition to a final report we strongly
advise preparing a summary report of no more
than 20 pages which presents in brief form
the activities of the Task Force, its findings
and recommendations. This summary report
can meet a number of needs that the longer
report cannot. Because it is much less
expensive to reproduce, its dissemination can
be greater, people can read and absorb it
quickly and it is useful for the press. If
possible, both reports should be available at
the same time. (See Appendix C for ordering
the New Jersey and New York fill and
summary reports.)

Disseminating and Publicizing the
Report

The plan for disseminating both the full and
summary reports should be initiated during
the first stages of the Task Force. This
allows for proper budgeting and helps the
authors keep their audience in mind. Every
judge in the state should receive both the

full and summary reports (preferably with an
accompanying directive from the chief justice
urging a careful reading). Organizations and
individuals who offered special assistance to
the Task Force should also be sent copies as
well as state, county and local bar presidents
and law school deans. The bar presidents and
deans should be asked to develop education
programs based on the report and to place
the report in their association/school
libraries.*

If you make any recommendations for
legislative reform or call for a larger budget
allocation for the courts, the report should go
to. the appropriate elected officials with a
cover letter citing the recommendations that
arc within their jurisdiction. Depending on
the resources of the state, copies requested



by others could be sent free of charge, as was
done in New Jersey and New York, or for a
fee to cover the cost of duplication and
mailing.

The summary report should be circulated as
widely as possible. Send it also to the media
and to legal and social science academics
working in the areas of civil rights, family
law, gender stereotypes and related matters.
Include an order form for the full report.

! We request that you send copies to the Foundation for Women
Judges, National Judicial Education Program, American Academy
of Judicial Eduation, National Judicial College, National Center
for State Courts, National Association for State Judicial Educa-
tors and the governing bodies of judicial administration organi-
zations. These are listed with addresses in Appendix L
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6 Disseminating the Findings
and Recommendations
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The most important aspect of disseminating the
Task Force's findings and recommendations is
ongoing, in person communication at judicial
education programs. The Task Force must also
find ways to reach lawyers, law schools and
the public at large.

Report to the Judiciary

Ideally, the Task Force should initially present
its findings and recommendations to the state
judiciary at a mandatory assemblage (a judicial
college) at which the chief justice introduces
the Task Force and calls for compliance with
its recommendations. Judges are more likely
to read and act upon a Task Force report that
comes to them with such visible and strong
endorsement from the chief justice.

Although the New Jersey Task Force accom-
plished these components sequentially, it
provides an excellent model. The New Jersey
Task Force reported to its state judiciary at a
plenary session that opened the 1983 New
Jersey Judicial College. Attendance was
mandatory for the state’'s 364 judges. After
brief opening remarks by the chief justice, the
Task Force chair explained why the changes in
women's and men's roles in society require an
examination of how sex stereotyped thinking
undermines impartial decision making. An
appellate judge on the Task Force described
how he had initially thought the Task Force
was a waste of time but had come to under-
stand that there were significant problems that
needed to be addressed. The former and
current NJEP directors' presentations discussed
gender bias in society and the introduction of
gender bias issues into the judicial education
curriculum nationally.

Finally, five Task Force members gave
overviews of the findings and recommendations
in the areas of courtroom interaction, domestic
violence, matrimonial law, damages, and hiring
and fee generating appointments. At the
conclusion of the Task Force’s program Chief
Justice Wilentz made a strong statement about
the seriousness and scope of its findings and
the necessity for following its recommend-
ations. The oft cited first paragraph of that
extemporaneous statement became the
“Quotation of the Day” in the next day’'s

New York Times.

FOUR COMPONENTS OF
TASK FORCE PARTICIPATION
IN A JUDICIAL COLLEGE

1. A mandatory plenary session presentation
that places the issue of gender bias and
its manifestations in the courts in its
cultural context and provides an over-
view of the Task Force's data collection
methods, findings and recommendations.

2. An in-depth course on gender bias in the
courts. (See Appendix D.)

3. Integration of the Task Force's findings
and recommendations into relevant
substantive law courses.

4. Distribution of the Task Force report to
each judge.

"There’s no room for gender bias in our
system. There's no room for the funny
joke and the not-so-funny joke. There's no
room for conscious, inadvertent, sophisti-
cated, clumsy, or any other kind of gender
bias, and certainly no room for gender bias
that affects substantive rights. There's no
room because it hurts and it insults. It
hurts female lawyers psychologically and
economically, litigants psychologically and
economically, and witnesses, jurors, law
clerks and judges who are women. It will
not be tolerated in any form whatsoever."

In planning your judicial college presentation
be certain that you have ample time. Each
speaker’'s statement should be written and
timed. Because the gender bias issue is
sensitive, it is important that what is said
sets forth exactly what the Task Force has
learned and what it is recommending.
Inartful paraphrases can convey false
impressions.

The Task Force report should be distributed
at the college after this presentation,
otherwise judges will flip pages and read
along rather than listen. Distributing the
report at the college when interest is high
enhances the likelihood of its being read and
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acted on. Plan in advance how you will deal
with the press at this judicial college. As
noted, the New Jersey Administrative Office of
the Courts invited the press to cover the Task
Force's presentation and held a press con-
ference afterward. Here again it is important
that findings and recommendations be stated
with care and calm to deflect sensationalism.

Continuing Dissemination

One presentation at a judicial college is not
enough to secure reform. Courses and course
segments on gender bias issues must be
repeated. The legal community and the public
must be educated to understand the issues and
their role in eliminating the problems.

Ongoing Judicial Education

The core elements in the long term strategy to
eliminate gender bias in the courts are court
reforms and judicial and legal education. If
lasting reform is to be realized, courses.
related to gender bias in the courts must
become a permanent part of the orientation
for new judges and the continuing curriculum
for those already on the bench. As important
as courses related to women or gender bias in
the courts are, to be most effective in the
long run the findings and perspectives on
gender bias generated by the Task Force and
other sources should be integrated into judicial
education courses on substantive areas of law.*

As the Task Force develops its strategy for
continuing dissemination of its findings, it
should anticipate obstacles. Our NJEP
experiences taught us that generally, judicial
educators and judges are less resistant to
courses on gender bias in courtroom inter-
action which stress correcting forms of address
and eliminating sexist remarks than they are
to courses on judicial decision making in
substantive areas of the law which may reveal.,
for example, how gender bias affects support
awards and enforcement and contributes to the
impoverishment of women and children. We
have also encountered the attitude that gender
bias is a “hot topic,” good for a year or two

of judicial education, dispensable after that.

Resistance to continuing judicial education on
this subject may be overt, “We did this
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already,” or it may take more subtle forms.
Judicial educators may attempt to water down
subsequent years' courses on gender bias by
focusing on courtroom interaction issues only
Another way to dilute the gender bias course
is to broaden it so that it deals with
stereotypes and bias in general, drawing
examples from racism, ageism, handicapism
etc. The reasons to resist a general “isms’
course are the same as those given on page 6
for keeping the Task Force focused on gender
bias only.

Overcoming resistance to continuing dissemin
ation of the Task Force's findings and the
topic of gender bias is extremely important.
The time and effort required by a Task Force
are not worth it if the doors of your judicial
college swing shut after a year or two. The
Task Force's position should be that general
courses on gender bias which include the
Task Force's findings and recommendations
should be given until all judges on the bench
have taken the course. At that point the
general course could. be restricted to courses
for new judges and the “gender perspective’
as well as updated specific materials should
be integrated into courses on substantive
areas of the law on a continuing basis.

To this end the Task Force should encourage
sympathetic judges to serve on judicial
education planning committees and as faculty
for gender bias courses.? Also, the chief
justice may be willing to express support and
make it clear that he/she does not see
education about gender bias as a fad.

Judicial educators may be more receptive if
they are aware that the NJEP can assist in
providing updated curricular materials.

Educating the Legal Community and
the Public

Although the Task Force's focus is judges,
lawyers must also be informed of the Task
Force's findings, particularly those that reveal
ways attorneys could improve their services
to female clients. Task Force members should
consider giving presentations to national bar
associations and national legal groups as well
as to local and community organizations.
Lectures and workshops on support awards
and enforcement are particularly important.



If lawyers are given the facts about the
economic consequences of divorce, they can
help educate judges by integrating this
information into their strategies for settle-
ments and trials.

Law schools, too, should be made aware of the
Task Force's findings and recommendations and
asked to include these materials in their
curricula. They should be encouraged to
review the casebooks used to determine

whether these contribute to the development

of biased attitudes on the part of law students

and if so, introduce corrective supplementary
materials.

The public will learn of the Task Force's
findings from the press. This should produce
invitations to speak at meetings of various
organizations and commissions. These are
important opportunities because they help build
public support for implementation of the Task
Force's suggested reforms.

! For example, materials about the economic consequences of
divorce should be integrated into every course on divorce,
equitable distribution. alimony/maintenance, child support and
support awards enforcement. A segment of these courses should
be devoted to reminding attendees about the findings of the Task
Force in this area and distributing updated data about, e.g.,
women's workforce participation and salaries and the availability
rod costs of child care in your state.

2 The dearth of women on judicial education planning committees
and as teachers in judicial colleges, a nationwide phenomenon, is
an example of gender bias in the judicial system.
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The chief justice, the chief court administra-
tor, the state judicial conduct commission and
bar associations and ethics committees have
critical roles to play in implementing the Task
Force's reforms.

Role of the Chief Justice

Throughout this manual we have stressed that
the support of the chief justice is crucia to
the effectiveness of the Task Force. Your

Task Force and your chief justice will probably
think of measures that would be important to
take which have not been thought of in other
states. As a starting point it will be useful

to consider the range of actions initiated by
Chief Justice Robert N. Wilentz in New Jersey,
summarized at right.

Role of the Chief Court
Administrator

The chief court administrator can be an
important ally in having a Task Force estab-
lished. His or her cooperation is also neces-
sary to the Task Force’s ongoing work and the
implementation of reforms.

In New Jersey, Director of the Administrative
Office of the Courts (AOC) Robert Lipscher in
September 1984 issued a memorandum to all
those under his supervision directing them to
act on the report of the Task Force’'s Sub-
committee on Court Administration and its
recommendations with regard to court forms
and correspondence, hiring and appointments
and professional interaction. (See Appendix
M.) He also provided AOC personnel to
conduct a study of support award patterns for
the Task Force.

Not all court administrators are so helpful. If
yours is indifferent or hostile, you will have
to work with your chief judge to insure that
the court administrator facilitates rather than
blocks the work of the Task Force.

State Commission on Judicial
Conduct

The Task Force should give a special course
for members of the state commission on
judicial conduct to educate them about gender

ACTION INITIATED IN
NEW JERSEY BY CHIEF JUSTICE
ROBERT N. WILENTZ

m Providing an opportunity for the Task
Force Chair to meet with the admin-
istrative judges during the first year.

® Requiring mandatory attendance of all
judges at the Task Force’s presentation
to the 1983 judicial college. (When a few
judges rose to leave the room, the chief
directed them to sit down.)

® Introducing the Task Force’'s presentation
and concluding with a strong expression
of concern for its findings and endorse-
ment for its suggested reforms.

8 |ssuing a memorandum to judges directing
them to be strictly attentive to the Task
Force's report and to follow its. recom-
mendations. (See Appendix M.)

® Reprimanding a judge for sexist behavior
called to the chief’s attention by the
Task Force during its first year.

s Encouraging administrative judges to show
the Task Force videotape to judges in
their counties and discuss issues raised by
each scene.

8 Transmitting the Task Force’'s report to
District Ethics Committees and Fee Arbi-
tration Committees throughout the state.

s Offering continuing support for the Task
Force's ongoing activities in its second,
third, and fourth years and suggesting
procedures for monitoring progress, e.g.,
a follow up survey of attorneys percep-
tions of gender bias in the courts to see
if there were noticeable improvements.

bias and explain why it should be considered
judicial misconduct. NJEP can provide you
with materials from states where judicial
conduct commissions have dealt with these
issues. For example, in New York recently,
two judges were publicly censured for gender
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biased behavior in, respectively, courtroom
interaction and a rape case, and another judge
was admonished for his numerous sexist
remarks to women attorneys.

Bar Associations and Ethics
Committees

Although the Task Force’'s focus will be on
judges’ own behavior and their obligation to
intervene in lawyers' and court personnel’s
biased behavior, attorneys’ undesirable
behaviour must also be dealt with by some
mechanism within the bar association. Male
and female respondents to the New Jersey and
New York attorneys surveys reported that it is
male attorneys more often than judges who
behave offensively toward women in the
courtroom, in chambers and at professional
gatherings. The Task Force should present its
overall findings and recommendations to the
state, county and local bar associations,
highlighting concerns raised about lawyers'
behavior and barriers, to women’s full partici-
pation in bar activities, and urge that the bar
association take remedial action.
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In our opinion, the most important and in
some ways the most difficult work of the Task
Force begins after completion of the report.
The effectiveness of the Task Force is most
appropriately measured by its enduring success
in eliminating gender bias in the courts. No
matter how brilliantly the Task Force performs
during the first phases, the value of its efforts
will be greatly compromised if this fourth
phase of long term dissemination, implemen-
tation and monitoring is inadequate.

The organizational form in which the Task
Force carries out Phase IV may be either an
ongoing, full-fledged Task Force or a smaller
standing committee. New Jersey, now in its
fourth year, chose to continue as a full Task
Force in order to undertake new studies in
specific areas' and because it believed the
presence of an active Task Force is important
in keeping the issue visible and educating the
bench, bar and public.

The advantages of an effective Task Force
extending itself into this long term phase are
obvious. However, there are circumstances in
which carrying on as a full Task Force is not
appropriate. If the energy and attention of a
substantial number of members has flagged, it
is preferable to transform the Task Force into
a smaller standing committee with a limited,
specific agenda. In either case, three critical
activities must be pursued over the long term.

1. Insure that judicial education programs
continue to incorporate materials on gender
bias in the courts into substantive law

courses and present courses devoted to the
topic itself.

2. Receive complaints about gender bias in the
courts from lawyers, litigants and court
personnel who may be unfamiliar with other
avenues for grievance or reluctant to
employ them.

3. Monitor positive changes and identify new
problem areas.

After an appropriate interval, send letters to
the following individuals and organizations
requesting their views about progress and
problems in eliminating gender bias in court-
room interaction and the application of
substantive law.

® Legal organizations such as women's bar
associations and the family/matrimonial law
section of the state bar;

sPublic Hearing witnesses;

a Organizations, interest groups and service
providers which may have relevant informa-
tion, e.g., battered women's shelters;

8 Commissions and other task forces working
on issues and legislation relating to gender
bias, e.g., child support commissions.

Develop the information generated by these
inquiries and information obtained by or
provided to the Task Force through other
sources into an annual report (for at least
three years) which

mevaluates progress in implementing reforms
and reducing gender bias;

mdescribes the nature. and disposition of the
complaints received;

= assesses the extent to which the findings
and recommendations of the Task Force are
being integrated into judicial and legal
education courses and programs;

#identifies new problems rooted in gender

bias and suggests appropriate remedial
action.

Disseminate this report to the chief justice,

the state judiciary, Task Force members,
individuals and groups from whom information
was solicited, the press and the National Task
Force on Gender Bias in the Courts.

! The Task Force may find that there was insufficient time to
study dl the aress it identified during its “in process’ phase;

that areas studied during this phase require more detailed
investigation; and/or, that it wishes to study new issues not
originaly identified. New Jersey did not have time during its
first phase to investigate the status of women court personnel,

an issue identified at the outset, and determined that its findings
respecting the economic consequences of divorce required a

county-by-county study of equitable distribution and support
award patterns.
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Recognizing that gender bias is a sensitive and
controversial issue, NAWJ members and lawyers
who wish to create Task Forces are likely to
wonder how their colleagues will react to their
work. Below we discuss the range of

responses encountered by Task Forces in New
York and New Jersey and offer some sugges-
tions as to how your Task Force might
constructively handle them.

Appreciation

An immediate outpouring of appreciation,
especially from women lawyers, is one predict-
able response to the creation of a Task

Force. Many of these women will have coped
alone with the anger and frustration generated
by their own experiences with gender bias in
the courts and will be greatly relieved that
the issue is finally being taken seriously by
the judiciary.

Reactions to the Task Force do not break
clearly along gender lines. As noted below, in
one state the Task Force encountered signifi-
cant resistance from women lawyers, and in all
states substantial appreciation and support
came from men. Men with wives and daugh-
ters who are judges and lawyers often see the
personal costs of discrimination. As a group,
they seem particularly sensitive to the problem
and are concerned about change.

Support may also come from civic groups and
organizations which deal with women’s
problems (e.g., battered women’s shelters,
coalitions for aid in collecting child support),
women’s right's groups and organizations
concerned with the quality of justice in the
courts. Expressions of appreciation from
individuals and groups should be acknowledged
and ways found to keep them as resources for
the Task Force.

Cooperation

The Task Force can usually count on the
cooperation of women’'s bar associations and
the groups and individuals mentioned above. If
the Task Force is perceived as having the
strong support of the chief justice cooperation
will also come from men (and women) who
would not otherwise embrace this cause. The
importance of the chief justice’'s influence
should not be underestimated. Some judges

and attorneys will calculate that it is in their
own interests to cooperate with the Task
Force and show respect for its work.
Regardless of their motivation, expressions of
interest should be encouraged. In some cases
what starts out as self-serving involvement
turns into genuine concern.

Curiosity

Some judges will be curious (and nervous)
about what the Task Force will mean to them
personally. Will there be a witch hunt that
will bring all the skeletons out of the
closets? Will courtrooms be invaded by

court watchers? Task Force members will
need to provide clear answers regarding the
Task Force's objectives and procedures.
Curiosity will not be based only on fear.
There are many judges who truly do not
understand what the fuss is all about but
would like to learn more. These individuals
might welcome the short set of readings on
gender bias and guidelines on what judges can
do to promote an atmosphere’ of impartiality
in Appendices A and J. Task Force members
approached by judges and attorneys should
listen to their concerns, answer their
guestions, and give them whatever materials
might help educate them about gender bias.

Resistance

There will be resistance and hostility and it
will come from women as well as men. In
one state, women lawyers openly resisted
having a Task Force because they feared that
drawing attention to the discriminatory
treatment of women lawyers would undermine
their client base and make it difficult to
serve their clients. Some women judges are
also uncomfortable with a public exploration
of gender bias in the courts. After years of
trying to fit in, they may hesitate to draw
attention to themselves or to rock the boat.

These are important concerns which require
sensitive responses. Our view is that no one
benefits from refusing or failing to deal
openly with bias. Documenting the existence
of gender bias and advocating reform is in
the interests of all and is a valid pursuit of
lawyers and judges.
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In a state with strong visible support from the
chief justice, public hostility from individual
male judges or attorneys is less likely.
Negative reactions are more likely to surface
in group settings. In one state, a group of
matrimonial judges (some of whom had
individually expressed support of the Task
Force) showed great collective hostility to a
talk given by the Task Force chair. These
situations are difficult to handle. If antici-
pated, however, judges in the group (particu-
larly male) known to be sympathetic to the
Task Force can be alerted as to what might
occur and requested to give their support at
the appropriate time.

A common complaint from men and some
women will be that the Task Force is not
acknowledging discrimination against men.
Many judges and attorneys will recall indivi-
dual cases where they felt strongly that men
were discriminated against on the basis of
gender. It is important to acknowledge that in
individual cases men may indeed be disadvant-
aged. The Task Force's role is to identify
patterns of gender bias. It is concerned with
what happens to women and men as groups.
Should evidence of patterns of bias against
men emerge in the course of the Task Force's
investigation, they should be examined and
reported.

Here again the short set of general readings
on gender bias (Appendix A) and references to
the articles on specific substantive law areas,
e.g. custody, (Appendix B) would be useful to
give to an individual whose resistance is based
on a lack of information about the seriousness
of gender bias and the relative disadvantage of
women compared to men. Resistance should be
treated as data by Task Force members who
should listen respectfully to complaints, try to
understand their source, educate whenever

possible and discuss these reactions with the
Task Force.

Understanding

In our work with NJEP and the Task Forces
we have seen interesting examples of male
judges and attorneys who were initially
skeptical or hostile who suddenly connect
personal experiences with the broader issues of
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gender bias and become highly motivated to
bring about change. Such men are extremely
important in the effort to eliminate gender
bias because peer pressure is an important
tool for change.!

Not infrequently Task Force members become
advocates as they learn startling and disturb-
ing facts about the treatment of women in
the courts and come to understand the conse-
guences. These individuals should be
encouraged to engage in dialogue with other
judges individually and in groups throughout
the duration of the Task Force and after-
ward. They should be considered as speakers
at judicial college presentations and as
faculty for subsequent judicial courses.
Because they are men and because, by their
own acknowledgment, they once behaved in a
biased manner or were blind to the behavior
around them, they are often able to break
through the resistance of their peers and be
heard. Their status within the judicial or
legal hierarchy and the respect they already
enjoy from their peers will influence their
effectiveness in this role.

Appreciation, cooperation, curiosity, resis-
tance, understanding; no doubt your Task
Force will get a sampling of al these
responses. The important question is what
will be the mix. To a great extent that is
unpredictable, but this does not mean that
the Task Force has no control. The likeli-
hood of a positive response will be maximized

if the conditions appropriate to establishing a
Task Force (see page 6) prevailed when it
was created, if the Task Force’'s activities are
well carried out, and if the chief justice
offers consistent visible support.

Responses After Your Report

Judicial response to the New Jersey report
and first judicial college presentation ranged
from amazement to hostility. Inevitably,
some will dismiss and deny the findings of
your Task Force. The New Jersey experience
demonstrates, however, that the Task Force
can be a uniquely positive force for change.’
In the two years following the New Jersey
Task Force’s first report, several judges
reported a new understanding of what consti
tutes gender bias and described reforms they
had instituted in their own courtrooms.



There is evidence in written opinions, some
citing the Task Force report, that issues
highlighted by the Task Force are being
considered by judges in their decision making.
Women attorneys throughout the state report
signficantly improved treatment in the courts
by judges and in professional organizations by
male colleagues. (One of the more symbolic
Task Force accomplishments was an end to the
female stripper tradition at the Monmouth
County Bar Association annual clambake.)

! This is not to say that women cannot be effective in educating
their male colleagues. At this point in history, however, most
male judges and lawyers will give grester credibility to a mae
judge who says there is gender bias in the courts than to a
woman making the same point.

2 When this manual went to press, no other Task Force's findings
and recommendations had been public long enough to determine
their effects.
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Your chief justice may be willing to establish
a Task Force but unable or unwilling to
commit the resources required to undertake the
variety of data collection methods we have
described. In those circumstances, consider
whether it makes sense to go forward with the
resources available. Although it is desirable to
have data from different sources that corro-
borate-each other, much can be accomplished
with a more limited model.

Limited Data Collection Models

It is standard for legislative committees to
develop information and publish reports
including findings and recommendations based
almost wholly on existing research and
testimony at public hearings. A limited Task
Force model, therefore, might include a review
of the existing literature, a request to relevant
federal, state and local agencies and organi-
zations for information about your state, and a
series of public hearings at which the full
cross-section of the community has an
opportunity to be heard.

These activities should yield a substantial
amount of information about local concerns
and enable your Task Force to write a report,
make a presentation to your judicial college
and follow the other suggestions for dissemin-
ation and the implementation of reforms. Even
if the endeavor is not as comprehensive as you
might wish, the findings will be valid and the
effort worthwhile. Note however, that even if
you pursue a limited data collection model,
your strategies for dissemination and imple-
mentation must be as thorough and long term
as the full model outlined in this manual.

Independent Task Forces

The most effective model for a Task Force is
one established by a state’'s chief justice and
operated under the aegis of the court. (See
page 5.) We recognize, however, that in some
states the chief justice will not be willing to
establish a Task Force. If this is the case,
you and others committed to reform may want
to consider establishing an independent Task
Force.

STEPS TO TAKE IF YOU
DECIDE TO ESTABLISH
AN INDEPENDENT TASK FORCE

8 Recruit members from among the same
mix of individuals you would want for an
official Task Force.

@ Draw up a list of goals, set a timetable,
elect a chair.

a Devise a funding plan. Possible sources of
funding within the community arc bar
associations of all kinds and other
professional associations concerned with
legal and women's rights. Professional
fundraisers can steer you to foundations
and corporations. Fund raising is
difficult and requires months of lead
time. It is wise to seek the assistance of
a grant writer from a friendly organi-
zation.

8 Determine data collection methods and
proceed with them.

@ Give the Task Force visibility by inviting
the press to public hearings or to forums
where you have local or out-of-state
speakers discuss gender bias in the
courts.

® Keep the chief justice informed about the
progress of your Task Force and invite
him/her to your activities.

® [ssue a report on the findings from your
data collection and offer recommendations
for reform.

® Follow the report dissemination plan
outlined in this manual to the fullest
extent possible.

Such a Task Force can be operated by a bar
association, a judges association or an ad hoc
group of judges, lawyers, civic leaders and
academics. In any of these casts, it is worth
soliciting the official endorsement of the
chief justice. This will lend legitimacy to the
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ARIZONA'S INDEPENDENT
TASK FORCE

One independent effort is the Ari-
zona Task Force on Gender and
Justice formed by NAWJ member
Judge Lillian Fisher of Tucson to
investigate gender bias in the courts
in Pima County. A persistent effort
by Judge Fisher ultimately secured
endorsement of this Task Force by
the Arizona Supreme Court. The first
activity of this volunteer group of
judges, lawyers, bar and civic leaders
and academics was to enlist social
scientists from the University of
Arizona to do a preliminary survey of
a scientifically selected sample of
attorneys in Pima County. The Task
Force also held public hearings.

endeavor, although it will not provide the kind
of supports available to an “official” Task
Force.

The underlying principles, membership mix,
data collection methods and long range
planning are the same for an independent as
for an official Task Force. The special
problems to be anticipated with an independent
Task Force are credibility, compliance with
data collection and reform and funding.
Arizona's independent Task Force is described
in the box above.
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Conclusion

The guidelines offered in this manual for
establishing and operating a Task Force on
Gender Bias in the Courts are based on what
we have learned by participating in the Task
Forces now in existence and from our years
of experience as Directors of the NJEP.
These recommendations reflect our best
thinking to date, and that of the members of
NAWJs National Task Force on Gender Bias
in the Courts, but we view this manual as a
starting point, not an end.

Appendix N includes a series of reporting
forms so that you can let us know about your
experiences with a Task Force. Perhaps you
will develop a different organizational format
or design new methods for collecting informa-
tion or implementing reforms. To improve on
the Task Force model outlined here, the
National Task Force on Gender Bias in the
Courts needs to hear from you. Your reports
will assist us to advise Task Forces in other
states, thereby making it easier for others
who embark on similar projects.

Despite our efforts to communicate a spirit of
collegiality and the excitement of being a
part of pioneering efforts to combat gender
bias, we expect that the very size of this
manual will give pause to some who
contemplate moving ahead with a Task
Force. Please remember that you are not
alone. The National Task Force on Gender
Bias in the Courts and the National Judicial
Education Program are available to help you
with ideas, materials and technical assistance
from the beginning to the end.

Judicial attitudes are changing in those states
which have addressed gender bias formally
through Task Forces and judicial education
courses. However formidable an undertaking
a Task Force may have seemed as you read
this manual, we hope the knowledge that a
Task Force on Gender Bias can make a
difference will inspire you to go forward.
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EXCERPTS

SEX DI SCRI M NATI ON BY LAW A STUDY
IN JUDI Cl AL PERSPECTI VE

John D. Johnston, Jr.
Charles L. Knapp

46 N. Y.U L. Rev. 675 (1971)

(Footnotes omitted)

Reprinted by perm ssion of the New York University Law Revi ew
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In this article the authors analyze a wide
variety of cases in which the courts have been asked
to deal with sex discrimnation. Their research included
findings, analysis and comrentary witten on judicial opin-
i ons. Based on this survey of cases, the authors draw an
analogy to racial discrimnation;, investigate judicial at-
titudes towards gender issues and propose neasures by which
judges may attenpt to overcone their bias and bring nore
inpartiality to decision-nmaking.

Qur conclusion independently reached, but conpletely shared, is that
by and large the performance of American judges in the area of sex discrimnation
can be succinctly described as ranging from poor to abomnable. Wth sonme notabl
exceptions, they have failed to bring to sex discrimnation cases those judicial
virtues of detachnent, reflection and critical analysis which have served them
so well with respect to other sensitive social issues. Particularly striking,
we believe, is the contrast between judicial attitudes toward sex and race dis-
crimnation. Judges have largely freed thenselves from patterns of thought
that can be stigmatized as "racist" -- at least their opinions in that area
exhibit a conscious attenpt to free themselves from habits of stereotypical
thought with regard to discrimnation based on color. Wth respect to sex

discrimnation, however, the story is different. “Sexisni -- the nmking Of
unjustified (or at |east unsupported) assunptions about individual capabilities,
interests, goals and social roles solely on the basis of sex differences -- is

as easily discernible in contenporary judicial opinions as racism ever was.

VW will attenpt to denonstrate this thesis through a sanpling of
what American judges have said in opinions in sex discrimnation cases over
the past hundred years. Some opinions contain assertions that are, by any
rational analysis, overt declarations of "male suprenacy". In others, nore
or less objective rationales for sex discrimnation are advanced. The rel-
atively few (and for the nobst part quite recent) decisions invalidating
sex discrimnation will also receive consideration, substantively and as
possi bl e precursors of a changing judicial attitude.
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The review of judicial opinions covers six areas:
prof essional and occupational restrictions, |abor regu-
lation, public acconodation, jury qualification, public

education and consortium Based on their research the
aut hors concl ude:

(1) Despite the enactment of various |aws designed to inprove the
position of wonen, male-domnated legislatures and courts have historically
exhibited the belief that wonen generally are -- and ought to be -- confined
to the social roles of honemaker, wife and nother, and gainfully enployed
(if at all) only in endeavors which conport with their assumed subservient,
child-oriented and decorative characteristics;

(2) A small but significant number of courts has recently per-
ceived that some legislation nandating sex discrimnation presents substan-
tial constitutional questions, and several such |aws have been struck down
on equal protection grounds;

(3) Despite such holdings by a nunber of state and |ower federal
courts, opinions continue to appear in which both the result and the reason-
ing are virtually indistinguishable from those issued nearly a century ago,
In the absence of a definite shift of position on the part of the Suprene
Court, and in the face of continued adherence by many state and federal
courts to traditional sexist attitudes, it is far too soon to assert that
a clear trend toward judicial recognition of women's rights has devel oped.

In nearly every section of this study, we have advanced the anal ogy
of racial discrimnation in order to clarify and strengthen our argunents

that various forns of sex discrimnation constitute a denial of equal pro-
tection.

Anal ytically, state-enforced sex discrimnation is virtually
identical to racial discrinination in at least three significant ways:
(1) each reflects a group stereotype based on inputed characteristics
which, if not purely imaginary, are nonetheless inapplicable to nany
i ndi vidual menbers of the group; (2) each provides governnental en-
dorsenment for the opinion privately held by nmenbers of a doninant group
that, due to the supposed existence of these characteristics, each nenber
of the subordinate group is inherently inferior; and (3) proceeding from
the assunption that the stereotypes are accurate, each attenpts to confirm
and perpetuate the existence of the supposed characteristics by requiring
every citizen to conformto a variety of rules, all of which reflect the
belief that one group is in fact inferior to another.
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The falsity of certain racial stereotypes, notably with respect to
bl acks and Anerican Indians, has becone w dely recognized in recent years.
That the fenale stereotype is also untrue (and even a bit foolish) has been

convincingly argued by many, but the nyth of female inferiority stubbornly
persists -- even anong supposedly enlightened judges.

As bases for classification, sex and race share three inportant

simlarities: (1) by and large, nenbers of the subordinate group are readily
identifiable; (2) menbership in the "inferior" group is initially nonvoli-
tional; and (3) once acquired, this nenbership cannot be renounced. (Par-

ticularly in the last respect, race and sex discrimnation are of a different
order from discrimnation against the poor or the young; nmenbers of these
latter groups are not inevitably trapped for life in a subordinate status.)

It is repugnant to the nost rudinmentary sense of fairness that a person shoul d
be officially relegated to an inferior status, severely limting his oppor-
tunities for self-expression and achievenent, solely because of an accident

of birth. Stripped to its essentials, this is precisely the effect of racial
and sex discrimnation.

The failure of any nale to perceive the harnful potential of various
sexual ly discrimnatory laws and practices can perhaps be initially ascribed
sinply to a lack of know edge. This is particularly true in contrast wth
race discrimnation. For at least the past ten years, the white public has
been exposed to a rather steady and tide-ranging stream of information about
the effects of one hundred years of segregation and discrimnation on the
black citizens of America. Only recently, however, has the public begun to
be aware of the injurious effects of sex discrimnation. It is the respon-
sibility of counsel, of course, to educate the judge about the facts of any
lawsuit, and in a case involving sex discrimnation, this includes helping

him to understand in what respects the practice conplained of is harnful to
those affected.
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Even assunming that a judge does understand the effects of sex
discrimnation, he may nevertheless be deterred from granting relief in
a particular case because of personal attitudes of which he is not even
aware. There are a nunber of enotional responses to "wonen's |iberation”
which it seens to us are shared by many nen, including some judges. One
of these, the fear of conpetition from individual wormen, is probably not
present in the judge's case; judges, by and large, hold positions where
wonen are no particular danger to either job retention or possible pro-
notion. This may of course change in another generation, as the propor-
tion of female law graduates rapidly increases, but for the present gen-

eration of judges, wonen probably pose little or no threat of personal
conpetition.

Fear of economic or political conpetition, even if wholly sub-
conscious, is of course an obvious reason why one mght be noved to sup-
port discrimnatory practices. There are, however, other enotions which
may influence any nale judge's response to a suit involving sex discrim
ination. Al lawers know that the "law' as represented by the results
of litigated cases is as nuch the product of the court's evaluation of
the "rnorality" of the parties' behavior and the "fairness" of the possible
decisions as it is of any set of abstract rules. One way in which a good
judge will wutilize his enotional responses in partnership with his intel-
lect is by engaging in a process of empathy -- attenpting to perceive the
case before him as it is viewed by the parties themselves. O ynpian de-
tachment is indeed the best posture from which to render final decision,
but it should be assunmed only after the judge has first exercised his
ability to enpathize with the parties to the lawsuit.

Faced with a black man's conplaint of racial discrimnation, a white
judge may well do at least a passable job of enpathizing with the plaintiff--
of tenporarily imagining hinself to be blackskinned. This will of course
vary with the judge's own conditioning on the natter of race. For a judge
taught from birth to regard every black person as a subhuman creature, em
pathizing with a black man is as inconceivable as enpathizing with an eagle
or a Labrador retriever, The judge not so severely handi capped, however,

will be able to inmagine how it would feel to be on the receiving end of
such discrimnatory treatnent. From this perspective, the judge's answer
to the hypothetical question "How would | feel if soneone did that to nme?"
is likely to be "Furious!" -- because if there isanyone unaccustonmed to

being treated as inferior or subordinate, it is a white nale Anmerican judge,
Havi ng subjected hinself, even if fleetingly, to what he imagines to be the
plaintiff's mental tribulations, the judge is better equipped to test the
parties' conpeting clains against an abstract principle of |aw

Wiere sex discrimnation is alleged, however, npbst male judges are
likely to have considerable difficulty enpathizing with a fermale conplain-
ant. Even before the typical American child first becomes aware of sex dif-
ferences, he (or she) is conditioned to conformto the social role expected
of his sex -- which interests he should pursue (and which to shun), which
occupations he should consider (and which to ignore), how he should talk,
wal k, thing and feel, And one of the very worst things he can do, in so-
ciety's eyes, is to express a desire to be -- or to behave as though he
were -- a nenber of the other sex. Although there is sone evidence that
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preoccupation with secondary sex differences may be declining, for the present
generation of judges it nmay be easier to assune the imagined nental state of

a black male, of whatever station in life, than it is sucessfully to inmagine
that one is a femals (even for a white, mddle-class one). The wonder is not
that sone judges display insensitivity toward the sexist features of our society
but rather that an increasing nunber of judges are apparently able to break
through the strictures of their own conditioning,

An even nore deeply rooted enotion which judges share with nost of man-
kind is a general hostility to change - especially change of such a fundanental
and far-reaching character as to transform radically the basic institutions of
soci ety. Al though conplaints about sex discrimnation nay focus on particular
practices, the whole battery of "wonmen's liberation" goals seens to sone (both
men and wonen) to portend a future society in which the roles of men and wonen
as nenbers of a fanmily unit would be so different from those of today as to
make it alnost unrecognizable, Perhaps children would not be raised by their

parents at all; perhaps marriage as we know it would disappear conpletely;
perhaps the concept of "fanmily" would nean sonething conpletely different - or
nothing at all. To many white southerners of twenty years ago, the end of

raci al segregation seemed to spell the end of civilization. For the elderly
or even mddl e-aged person today, any prospect of a basic change in the famly
structure of society as he has known it may seem equally disquieting. Even the
nost nodest demand for equality, if perceived as the spearhead of a wide-ranging
assault on the social order, nmay thus be viewed as a threat. But the reconcilia-
tion of stability and change is the essence of the judicial function; judges are
therefore required to transcend their natural aversion to change - to join in
shaping the course of social evolution, rather than adanmantly opposing it.

If the above analysis has any validity, it follows that male judges
are likely to decide issues of sex discrimnation from a narrow perspective and
under certain psychol ogical handicaps. Are any counternmeasures available to then?

First, the judge can avoid the tenptation to dismss sumarily any claim
of inpermssible sex discrimnation as "lacking in substance". The fact that a
particular statute or practice has received general acquiescence for nany years
from both nales and fenales should not foreclose judicial consideration of its
consitutionality. (Here again, race discrimnation furnishes an instructive
parallel.)

The next suggestion is implicit in what has been said earlier about the
process of judicial enpathy. The judge musk nake a conscious effort to educate
himself as to the effect of the statue or practice in question, from the point
of view of the different types of wonmen it affects. If the stature is one which
prohibits all women from engaging in a certain occupation, for instance, he
cannot be content with nmerely considering whether he, a mature male, is inclined
to think that wonen generally ought not to engage in the porscribed activity
(much less whether he thinks his own wife or daughter should do so). Rather,

he nust consider how a variety of women - single wonen as well as nmarried,
ol der wonen as well as young, black wonen and white, those with nuch education
and those with little, those with children and those with non - are affected.

Further questions should be explored: Do the reasons advanced to support
the discrimnation in question apply only to some wonen? To sone men as well?
Does it represent an expression of the stereotype of woman as honebody, fit only
for donmestic labor? Or as some sort of harlot, wantonly corrupting innocent nen?
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Does it appear to represent a conclusion that sone portion of the community's
affairs are - and should continue to be - run conpletely or primarily by nen?
That sonme kinds of decisions are better left to nen? |If the answer to sone of
these questions is yes, we would suggest that a prima facie case has been made
against the validity of the statute or practice in question, as a denial of
equal protection.

If the judge has reached this conclusion, then the next question is
whether there is a basis for the legislature's action sufficient to overcone
the initial finding that inproper class legislation nay be involved, W have
earlier suggested that a classification based on sex is one which denands "scrutiny"
as "strict" as any other, induding race. |If the reader disagrees, he wll
probably concede that there nust at least be a "rational basis" for the discrimna-
tions. How does the judge ascertain whether such a "rational basis" exists?

It is perhaps nore appropriate to suggest what the judge should not do
in this regard. One suggestion would be to avoid nerely concluding (as some
judges apparently do) that the legislature must have had some reason, and whatever
it was, it is good enough. Certainly a presunption of validity attaches to any
| egislative act, but when that presunption has been overcone by a show ng of
unequal treatnent, it should be incunbent on the proponent of the act to denonstrate
what its purpose was and why the purpose justifies treating the sexes in an
unequal manner.

A second response to avoid is acquiescence in discrimnation nerely on
the ground that it nay obviate sone degree of expense or inconvenience. An
easy exanple is the jury statute considered in the Eoyt case, which was supported
by the argunent that calling only fermale volunteers would avoid the inconvenience
occasioned by calling wonmen who would then claim exenption. Another might be
the claim of an educational institution that requiring it to adnmt fermales would
entail the burden of providing them with restroom and other facilities not
currently avail able. In our view a state's policy of discrimnation is not
justifiable merely because it is nore convenient or |ess expensive than a non-
discrimnatory policy. It would be cheaper and nore convenient to choose our
President only from the citizens of one particular state, to have only citizens
of that state elect himand to elect a new one only when the incunbent dies
or retires. It would also be cheaper and quicker to do away with trial by jury
in crimnal cases. There are conpeting interests in both cases, however, which
are stronger than the nere desire for efficiency and econony. The policy against
sex discrimnation should also be strong enough to prevail in such a conpetition.
Wiile efficiency and econonmy are in general "rational bases" for |[|egislation,
they do not justify discrimnation against individuals on the basis of inborn
characteristics which they are powerless to alter,

Having presented the results of our legal research, as well as our
own intuitive hypotheses about judicial attitudes in sex discrimnation cases,
we would add only one item to a presentation perhaps already overlong. Freely
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conceding as we do that male judges are not unique in nmanifesting sexist
habits of thought but rather share them with nobst other nales (even |aw
prof essors, ourselves included), have we any justification for singling out
the judiciary for special criticisn?

The judge in Amrerican society occupies a position of unique esteem
in the eyes of his fellow citizens, In return for this particular honor, the
judge assunes a special burden of personal responsibility for the fairness,
objectivity and disinterestedness of his approach to the legal issues presented
to him for resolution. This duty requires him insofar as he is humanly able,
to perform his judicial functions without yielding to the nmany prejudices
and superstitions that influence other men in every aspect of their daily lives.
Just as the policeman's special role entitles society to expect him not to react
violently to taunts or expletives that would incite nost nen to action, so the
judge can fairly be expected to free hinself as nearly as possible from the
limtations of his personal attitudes about sex roles in cases involving
constitutional challenges to sex discrinination. The judicial role must transcend
social conditioning in such nmatters; in this respect, the judge nust be above
other nen.

Anot her aspect of the judicial role is the responsibility to be c¢head
of other nen. Judges are not entitled to the luxury of shielding thenselves
behind public opinion or comunity attitudes, however strongly held these
may be. The judiciary thus cannot shift responsibility to the |egislatures,
the press, women's liberation activists or anyone else. Nor can it postpone
affirmative action until public opinion is overwhelmngly convinced that the
time is appropriate. A judge whose opinions on inportant questions of public
policy reflect nothing nore than his private estimate of public majority opinion
is engaging in journalism not jurisprudence,

Qur study has convinced us that, to date, nobst male Anerican judges
faced with issues of sex discrimnation have not adequately net these special
responsibilities, There are, however, sone encouragi ng signs of progress. It
is our hope that this study will contribute to an increasing. judicial under-
standing of and sensitivity toward the serious constitutional issues raised
by state laws that discrimnate against individuals solely on the basis of
their sex.
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On the judicial agenda
for the 80s:

equal treatment for
men and women In the courts.

Sex-based bias influences decision-making
in America’s courts, researchers have
discovered. Here's a report on their
findings — and some possible remedies.
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by Norma Juliet Wikler

[T]he judge assumes a special burden of per-
sonal responsibility for the fairness, objectiv-
ity and disinterestedness of his approach to
the legal issues presented to him for resolu-
tion. This duty requires him, insofar as he is
humanly able, to perform his judicial junc-
tions without yielding to the many preju-
dices and superstitions that influence other
men in every aspect of their daily lives'

Eliminating gender-based stereotypes, myths
and biases in the judiciary is an important
priority for our society. During the past decade,
as a result of the movement for women’s rights,
amost every American socia institution and
profession has been carefully scrutinized for
sex-discriminatory practices and policies. As a
result of this external pressure, most institu-
tions have been forced to undergo critica self-
examination of the sexism embedded in the
structural features of their institutions and
manifest in the attitudes and behaviors of the
individuals who participate in them.

The legal apparatus in this country has aso
come under attack, and the charge of “sexist
justice” has been directed a every level of the
judicial system.” However, the judiciary—the

The author wishes to thank Phyllis Segal, legal director of
the NOW Legd Defense and Education Fund, for her help
in preparing this article. Segd’s report, “Proposed Project
on judicial Attitudes Toward Women: An Introductory
Overview” (1978), initiated the National Judicia Educa
tion Program described on page 208.

1. Johnston and Knapp, Sex Discrimination by Law: A
Study in Judicial Perspective, 46 N.Y.U. L. Rev. 747
(October 1971). This article, as reflected by the language in
the quotation from it, was written about the decision-
making of male judges. Of course, the principles stated
apply equaly to female judges.

2. See DeCrow, Sexist Justice (New York: Vintage
Books, 1974).

3. See Segal, FROPOSED PROJECT ON JUDICIAL ATTITUDES
TOWARD WOMEN: AN INTRODUCTORY OVERVIEW (New
York: NOW Lega Defense and Education Fund Report.
1978).

4. Johnston and Knapp, supra n. |, at 676.

5. 1d.

6. Increasingly, femae attorneys are writing and pub-
lishing reports on the sexism they observe and personaly
experience in the courts, accounts which further substan-
tiate the findings of controlled empirica research. DeCrow,
supra n. 2.

See also Levezey and Anderson, Trials of a Woman Law-
yer, 1 (16) WOMEN'S RIGHTS LAW REPORTER (December
1974); and Segdl, supra n. 3.
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institution which determines the effectiveness
of many of the efforts to eliminate sex discrim-
ination in other institutions-has so far come
under less scrutiny than the others and its pro-
cess of self-examination has just begun.

Yet there is overwhelming evidence that
gender-based stereotypes, biases and myths are
embedded in the law itself and in the attitudes,
values and beliefs of some of those who serve as
judges. In the 1980s it is essentia to remedy this
situation, for as long as sexism persists in the
judiciary, the struggle of Americans to free
themselves from the strictures of traditional
sex roles and move toward social equality will
be retarded.

The judicia virtues of objectivity, reflection,

impartiality and critical analysis have served
judges well with respect to other sensitive
social issues. As New York University Law
Professors John Johnston and Charles Knapp
point out:
Judges have largely freed themselves from patterns
of thought that can be stigmatized as ‘racist’ —at
least their opinions in that area exhibit a conscious
attempt to free themselves from habits of stereotypi-
cal thought with regard to discrimination based on
color.*

With sex discrimination, however, the story
is different. On the basis of their careful study
of judicial perspectives and biases in reported
opinions in cases where women charged that
they were discriminated against on the basis of
their sex, Johnston and Knapp conclude that:
Sexism—the making of unjustified (or at least
unsupported) assumptions about individual capa-
hilities, interests, goals and socia roles solely on the

basis of sex differences—is as easily discernible in
contemporary judicial opinions as racism ever was.’

What researchers have found

Evidence of gender-based stereotypes, biases
and myths, and discrimination in the judiciary
comes from other sources as well. Empirical
studies of judicia attitudes by legal researchers
and socia scientists confirm that male judges
tend to adhere to traditional values and beliefs
about the “natures” and proper roles of men
and women and prefer traditional and familiar
institutions and roles.®

e Summarizing the findings of an attitudi-
nal survey of Alabama judges, Crites states that
the data reveal strong judicial attachment to
traditional notions of the “femae personality”



(more emotional, sympathetic and artistically
inclined than men and less aggressive, less able
to reason logically and poorer leaders than
men) and familial roles (woman as wife and
mother; man as decision-maker).’

e Using the statistical technique of Gutt-
man’s scaling, Cook analyzed the Burger Court’s
decisions on women's rights issues from 1971
to 1977 and measured the relative attachment
of each justice to sexist precedent and the rela
tive willingness of each to give legitimacy to
new sex roles. Her findings reveal that the
Burger Court’s members decided cases con-
cerning female roles in America on the basis of
their personal value systems rather than the
application of neutral lega principles and that
over time the Court’s decisions reflected an
increasingly traditional orientation or “anti-
feminist” stance toward sex roles®

e In another study of judicia attitudes and
decisions on women’s rights, Cook compared
the questionnaire responses of a matched sam-
ple of 85 male and 85 female state trial judges in
1978 and found that: “The women judges have
strong attitudes in favor of new socia roles for
women in comparison to the weaker and some-
times antagonigtic attitudes of mae judgeﬁ“9

Sex role typing

Another major and persistent source of sex dis-
crimination is the inflexible sex role typing
embedded in the law itself. Much evidence for
the sexism in the courts can be found in histo-
ries of the law's traditional view of sex roles
and its impact on the thinking and structure of
the judiciary, and in histories of women's
dependent legal status, especially regarding
marriage and property.®

As Ginsburg has repeatedly pointed out, up
to the 1960s both legislators and jurists sup-
ported a system of laws that prevented or
impeded departures by men and women from
traditional sex roles."’ Restrictions limiting
women’s opportunities and confining their
responsibilities to the home often were ration-
alized as “protective” and beneficial to women
who, like children, were subservient to and
dependent on men.

In the 1970s, however, women and men not
captivated by tradition took their complaints of
unconstitutional gender discrimination to the
courts. With uneven success, they challenged

employment discrimination, educational ine-
quality, sex bias in statutes governing social
insurance and fringe benefits, gender distinc-
tions in jury selection and age of majority laws,
classifications discriminating against parents
or child based on out-of-wedlock birth, and
restrictions on access to contraceptives and
abortions.*

Sex-based discrimination in the law, some-
times reinforced by gender-based stereotypes,
biases and myths subscribed to by judges,
results in differential (and unequal) treatment
of men and women in the courts. For example,
many studies have examined the double stand-
ard applied to crimina offenders. The early
1970s produced a spate of studies which ex-
plored the differential treatment of men and
women in all four stages in the criminal justice
decision-making process. prearrest, arrest, jall
and court sentencing.

Evidence of judicial reluctance to sentence
women harshly led to a commonly held view
that women were treated chivalrously by the
courts. The most widely cited investigation of
the effect of sex on judicia behavior (and one
that supplied support for the chivalry hypothe-
sis) is Nagel’'s and Weitzman's andysis of na
tional data on the experience of male and fe-
male defendants charged with grand larceny or
felonious assault. From their findings that
fewer women than men were sent to jail, wo-

7. Crites, Women in the Criminal Courts, in Hepperle
and Crites (eds), WOMEN IN THE COURTS (Chapter 8) (Wil-
liamsburg, Virginiaz National Center for State Courts.
1978).

8. Cook, The Burger Court and Women's Rights 1971-
1977, in Hepperle and Crites (eds.), supra n. 7. at Chapter 3.

9. Cook, “Judicid Attitudes and Decisions on Women's
Rights: Do Women Judges Make a Difference?’, paper
presented at the International Political Science Associa-
tion Round Table, University of Essex, England, August
6-8, 1979, at page 19.

10. Crites, supra n. 7; see also Sachs and Wilson, Sexism
AND THE LAW (New York: Free Press, 1978); DeCrow, supra
n. 2: Kanowitz. SEx ROLES IN LAW AND SocleTy (Albu-
querque: University of New Mexico Press, 1969); Murphy
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men were held less time before trial, and more
women than men received suspended sentences
or probation, they concluded that women were
being trested “paternalistically” by the courts.®

New studies

During the mid and late 1970s. new studies
which corrected for the methodological and
conceptua errors in the earlier work revealed a
much more complex response of the courts to
female criminality. Chesney-Lind has con-
cluded from her thorough examination of the
literature on the crimina justice system that
the courts appear to be less lenient toward wo-
men than early studies seem to indicate, and
that there appears to be discrimination against
some women defendants and favoritism toward
others.™

Other investigators besides Chesney-Lind
have attempted to explain the contradictions
in the courts treatment of men and women and
the differential treatment among women for
the same offense. From diverse sources and
research perspectives a common picture is
formed: some women, particularly those who
engage in traditional female offenses, may
enjoy benefits before the courts—particularly
if they can establish themselves as “women” by
fulfilling other traditional roles (e.g., wife and
mother). But other women whose criminal
activity is “unfemining’ (e.g., violent) may be
treated more harshly, particularly if they can-
not provide other evidence of conformity to the
standards of womenhood—through marriage
or economic dependence on a man.®

Chesney-Lind suggests that the judiciary
may be enforcing sex-role expectations

38 paterndism is operationally defined (by Nagel and
Weitzman) as a pattern of court behavior in which there is
favoritism for the weak in the reluctance to impose nega-
tive sanctions and disfavoritism in the awarding or enforc-
ing of monetary awards and the informality of judicial
process. Nagel and Weitzman, Women as Litigants, 23
HASTINGS L. J. 171 (November 1971).

See also Chesney-Lind, Chivalry Reexamined: Women
and the Criminal justice System in Bowker (ed.), WOMEN,
CRIME AND THE CRIMINAL JUSTICE SYSTEM (Chapter 7)
(Lexington: Lexington Books, 1978).

14. Id.

15. Id. See also Kruttschnitt, “Women, Crime. and
Dependency: An Application of the Theory of Law.” paper
presented at the Meetings of the Law and Society Associa
tion, San Francisco, May 10-12. 1979.

16. Chesney-Lind, supra n. 13. at 218.

17. Chesney-Lind, Young Women in the Arms of the
Law, in Bowker (ed.). supra n. 13, at chapter 6.
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Courts appear to
discriminate against
some women defendants
and show favoritism
toward others.

aswell as, and sometimes in place of, the law, with
court personnel’ s[sic] overlooking female criminal
misconduct of the woman who conforms to sex-role
expectations. but responding harshly to women
who deviate from sexual behavior components of
the female sex role™

Clearly, the apparent reinforcement by the
court of the traditional female sex role implies
a comparable enforcement of traditional male
sex role expectations as well. Though the em-
pirical evidence remains complex as to which
sex gets harsher treatment under what condi-
tions and for what offense, the main point that
rests undisputed is that gender is a basis for
differential treatment of criminal offenders.

The literature on juvenile misbehavior shows
a similar pattern of judicial response. Some
young women get chivalrous treatment in the
juvenile justice system, but all the evidence
shows that these are women who are charged
with non-sexual crimes. Those who present
the possibility of becoming sexua delinquents
receive harsher treatment at all stages of the
decision-making process than their sisters sus-
pected of crimes. Also, juvenile women brought
before the court for violation of parental au-
thority and sexual norms are treated more se-
verely than the few maes charged with these
offenses.*’

A study by the American Bar Association
also documents the unequal treatment accorded
to femae juvenile offenders:.

Despite the fact that the ‘crimes’ girls are accused of

are categorized as less serious and less harmful to
society, they are often held in detention for longer



periods of time and they are placed less frequently in
community programs than boys are.'®

But as Kress points out, al women—juvenile
or adult—who engage in crimes defined as
sexua in nature (such as progtitution, juvenile
promiscuity, and incorrigibility) are penalized
more harshly than their male counterparts.’®

Treatment of victims

Pervasive sexism in the courts is documented
by not only the treatment of crimina offenders
but aso by the treatment of victims. An exten-
sive literature generated by the anti-rape move-
ment has shown that the legal system tradition-
aly has served to protect the rape offender and
punish the victim. Clearly, part of the explan-
tion for this rests in judicia myths concerning
the nature of male and female sexuality and
attitudes of judges and legislators toward the
“proper” role of women.?

Segdl, for example, cites three recent highly
publicized cases of men charged with sexual
-assault against women in which male judges
revealed their personal biases and gender-based
stereotypes in rejecting the claims of the victims.

® In Madison, Wisconsin, during the sentencing
of a youth charged with rape who had pleaded “no
contest” to second-degree assault, Judge [Archig]
Simonson questioned whether he should punish
severely someone who may have been reacting
‘normaly’ to provocative dress and sexua permis-
siveness. The victim, a high school student, had
been wearing blue jeans a the time of the attack.

® In Cdlifornia, Judge Lynn D. Compton warned
a rape victim that by hitchhiking she had invited
sexud intercourse. A friend of the Judge has been
guoted as explaining that this warning was as much
to the judge's daughters as it was to the victim. He
was saying it to them: Don’t hitchhike, because that
makes you a loose women.

® And in Connecticut, Judge Walter M. Pickett
dismissed a charge against a man who failed in a
rape attempt with the comment, You can't blame
someone for trying.?

More recently, studies documenting the cas-
ual response of the legal professions and the
judiciary to the plight of battered women have
lent support to the charge that a faint echo of
the common law view of a wife as her hus-
band's property persists in the minds of judi-
cial administrators.’> A common interpreta-
tion of the reluctance of some judges to use
their discretionary powers to give lega relief to
battered wives is that destructive cultural myths
about the nature of the female psyche (e.g.,

women's alleged masochism) are embodied in
the conception of wife battery (and rape) as
“victim-precipitated”  crimes.”?

Mythsin family law

In family law, we see the full operation of
gender-based stereotypes, biases and myths and
their deleterious effects on both men and
women. Findings are now being reported from
a recent longitudinal major study of the impact
of the California no-fault system of divorce
ingtituted in 1970, and the elimination in 1973
of the statutory “maternal preference” in the
standard for awarding custody.?* Comparing
data from Los Angeles and San Francisco from
1968, 1972 and 1977, the investigators conclude
that women continue to be awarded both phys-
icd and legd custody of their children in the
overwhelming mgjority of cases.

A magor finding in these data is the contin-
ued strength of the preference for the mother as
the custodian of children after divorce. Since
only 10 per cent of the cases in their sample
went to trial, judges attitudes alone cannot
explain what happens in the vast majority of
divorce cases. However, part of the explanation
for this enduring maternal preference, accord-
ing to the researchers, is that some judges are
still following the traditional standard despite
changes in the law.”® Thus, the persistent belief

18. Report by the American Bar Association, LITTLE
SISTERS AND THE LAW 1 (Washington, D.C.: ABA, 1977).

19. Kress, Bourgeois Morality and the Administration of
justice, 12 CRIME AND SOCIAL JUSTICE 44 (Winter 1979).

20. Brownmiller, AGAINST OUR WILL: MEN, WOMEN, AND
RaPe (New York: Bantam Books, 1975); Griffin, RAPE:
THE POwer OF CoONscIOUsNEss (New York: Harper and
Row, 1979); and Russell, THE PoLiTics oF RAPE (New
York: Stein and Day, 1975).

21. Segd, supra n. 3.

22. Martin, BATTERED WIVES (San Francisco: New Glide,
1976); Roy, BATTERED WOMEN: A PSYCHO-SOCIAL STUDY OF
DowmEestic VioLENCE (New York: Van Nostrand Reinhold,
1977): Trent, Wife-Beating: A Psycho-Legal Analysis, 84(6)
CASE AND COMMENT 14 (1979); Klein, Can This Marriage
Be Saved?: Battery and Sheltering, 12 CRIME AND SOCIAL
Justice 19 (Winter 1979).

23. Smart, WOMEN, CRIME AND CRIMINOLOGY: A FEMI-
NIST CRITIQUE (London: Routledge and Kegan Paul Ltd.,
1976).

24. Weitzman and Dixon, Child Custody Awards. Legal
Standards and Empirical Patterns for Child Custody, Sup-
port, and Visitation After Divorce, 12(2) U. oF CAL. DAvIS
L. Rev. 473-521 (Summer 1979).

25. The authors suggest that the low percentage of
father custody awards may aso be the result of lawyers
dissuading fathers from asking for custody or decisions
made by husbands and wives before they see their attorneys.
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based on traditional sex-role stereotypes that
mother’s custody is in the best interest of the
child interferes with the application of a new
law which was designed to give men fair and
equal treatment in custody awards.

Women and children sometimes become vic-
tims in divorce because judge's decisions in
support awards are influenced by serious mis-
conceptions concerning the personal and eco-
nomic consequences of divorce.?® Prevailing
American myths reinforced by the media (such
as those identified by Segal) appear to influ-
ence the perceptions and responses of some
judges in domestic relations cases—myths that
say women lead indolent lives on alimony,
child support payments and divorce settle-
ments, any women who realy wants to can get
a job and support herself; that housework isn’t
really work; and that a woman always has
access to some “man” who is willing to take
care of her?

Two key questions

In short, in dmost any area of the law we can
identify prevailing myths, gender-based stereo-
types and biases, and evidence that men and
women are treated differentialy and unequaly
in the American legal and judiciary systems.
For those concerned with righting this situa-
tion, two related questions stand out: What
explains the lack of impartiality in the judi-
ciary, and what can be done to change it?
The answer to the first question lies in
understanding both the sources of judicial
gender bias, and the lack of opportunities so
far afforded judges to understand and correct
it. The-fact that personal experiences and
biases do affect judicial decision-making has
long been recognized by leading judges and
justices. As far back as 1921, Supreme Court
Justice Benjamin Cardozo warned that

deep below consciousness are ocher forces, the likes
and dislikes, the predilections and the prejudices,

26. Hoffman, Changes in Domestic Relations Court.
Hepperle and Crites, supra n. 7. a Chapter 7: and Alarcon,
“Educating the Judiciary,” panel presentation a the 11th
Conference on Women and the Law, San Francisco, Febru-
ary 28-March 2, 1980.

27. Segal, supra n. 3.

28. Timnick, Judges—The Realities vs. the Myths, Los
ANGELES TIMES, March 2, 1980, p. 1.

29. Id.

30. Cook, supra n. 8.
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Prevailing myths
appear to influence
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and responses of
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the complex of instincts and emotions and habits
and convictions, which make the man, whether he
be litigant or judge...

...and affect the outcome of every ftrial, one
observer has added.”® More recently, Justice
Blackmun similarly observed that

one's philosophy, one's experiences. one's exposure
to the raw edges of human existence, on€e's religious
training, one's attitudes toward life and family and
their values, and the mora standards one establishes

and seeks to observe, are dl likely to influence and
color one's thinking and conclusions....*

Though sexism per se is rarely mentioned as
a potentiad source of bias by members of the
judiciary, recognition of the very nature of the
society in which judges have been socialized
suggests that it could hardly be otherwise.
Until the recent challenges from the movement
for women's rights, American society rigidly
defined sex roles and held women in subser-
vient and inferior status. And most adults in
the United States, judges included, learned
traditional sex stereotypes and misconceptions
through the social institutions which still
reflect and reinforce them. It is axiomatic that
biases, attitudes and beliefs persist unless edu-
cation or life experiences oblige men and
women to become sdlf- and socialy aware.

When we examine the structure and organi-
zation of the judiciary and the pathways to that
profession, we see that judges have been given
few opportunities to examine the nature and
consequences of sex-based discrimination in
the law, or their own gender-based stereotypes,



myths and biases. Only within the last decade
have some law schools introduced courses on
“women and the law,” or considered in differ-
ent substantive law courses how gender oper-
ates as a source of potentia bias. Most judges
now on the bench were never exposed to the
findings and perspectives these new courses
offer.

Overcoming biases

Increasingly, judges are attending judicial edu-
cation programs at the state, regional and na
tional levels, but so far they have been offered
little education in these formal classroom set-
tings about sexism and its effects on judicial
decision-making. Occasionally the issues of sex-
ism or gender-based stereotypes are addressed,

ABOUT THE NEW PROGRAM

The National Judicial Education Program to
Promote Equality for Women and Men in the
Courts, directed initially at state court judges,
is designed to examine the effects of gender-
based stereotypes, myths and biases on judi-
cial decision-making. It will develop and in-
troduce course materials and curricula at
established state, regional and national judi-
cial education programs.

During the pilot year (July 1980-1981),
some course materials will be available on a
limited basis for introduction into judicial
education programs. Some of these materials
have already been presented at the National
Judicial College in Reno. A course based on
these materials co-taught by a male and femae
judge trained through the program will be
introduced into the Califonia Center for Judi-
cial Education and Research’s Mid-Career
Program in January 1981.

The materials are based on information
drawn from the actual experiences of judges,
as well as from legal and sociad scientific re-
search, and will assist state court judges in
detecting hidden biases and misconceptions,
and in making decisions which reflect greater
understanding of changing American sex roles.
The proposed courses and curriculum will be
designed in accord with established principles
of judicial education such as peer teaching
and will emphasize concrete material which
relates directly to legal and judicial activity.
The program will deal with such topics as
gender bias in support and custody awards,
the effects of sexual stereotypes on the judi-
cial treatment of male and female offenders
and victims, and the dynamics of gender in
courtroom interactions.

The new program to promote equality for
women and men has been endorsed by the
American Academy of Judicial Education;
the California Center for Judicial Education

and Research; the National Judicial College;
and the National Center for State Courts. The
National Conference of Special Court Judges
has passed a resolution endorsing the prin-
ciple of incorporating materials on gender
bias into judicial education programs.

The Na