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CURRICULUM

INTRODUCTION: Why a Program on Women of Color in the Courts?

Introduction Text and Directions for Presentation
Overheads

UNIT I. Intersectionality, Cognitive Process and the Implications of
Stereotypes for Women of Color in the Courts

Curriculum Text and Directions for Presentation
Overheads & Handouts
Readings:

Pre-Program Primer: Cognitive Process, Stereotyping, Intersectionality and
the Implications for the Courts

Irwin A. Horowitz and Kenneth S. Borden, ASocial Perception: The Construction of Social
Reality,@ Chapter 3 in Social Psychology 87 (1995).

Mark Snyder, ASelf-Fulfilling Stereotypese@ in Race, Class and Gender in the United States 370
(Paula S. Rothenberg ed., 1994).

Susan T. Fiske, AControlling Other People: The Impact of Power on Stereotyping,@ American



Psychologist 621 (June 1993).
Patricia G. Devine and Steven J. Sherman, Alntuitive Versus Rational Judgment and the Role of
Stereotyping in the Human Condition: Kirk or Spock?@ 3 Psychological Inquiry 153 (1992).

Jody Armour, AStereotypes and Prejudice: Helping Legal Decisionmakers Break the Prejudice
Habit,@ 83 California Law Review 733 (1995).

Kimberle Crenshaw, ADemarginalizing the Intersection of Race and Sex: A Black Feminist
Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics,@ 1989 The
University of Chicago Legal Forum 139 (1989).

The Intersection of Race and Gender and Its Implications for the Law

Judge Benjamin Aranda, AWomen of Color: The Burdens of Both, The Privileges of Neither,@
Judge=s Journal 29 (Winter 1996).

See also in the Pre-Program Primer, Kimberle Crenshaw, ADemarginalizing the Intersection of
Race and Sex: A Black Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and
Antiracist Politics,@ 1989 The University of Chicago Legal Forum 139 (1989).

Findings of the Task Forces on Racial and Ethnic Bias in the Courts
Respecting Women of Color

California Judicial Council Advisory Committee on Racial and Ethnic Bias in the Courts, Final
Report (1997) (excerpt).

Florida Supreme Court Racial and Ethnic Bias Study Commission, ASpecial Concern: The
Experiences of Minority Women in the Judicial System,@ in Where the Injured Fly for Justice 49
(1991).

Women of Color Attorneys in the Courts and the Profession

Report of the American Bar Association Multicultural Women Attorneys Network, The Burdens of
Both, The Privileges of Neither (1994).

Stereotypes About African American Women and Implications for the
Courts

Lucy A. Williams, ARace, Rat Bites and Unfit Mothers: How Media Discourse Informs Welfare
Legislation Debate,@ 22 Fordham Urban Law Journal 1159 (1995).

Wright v. CTL Distribution, 650 So. 2d 641 (FL 1995); 679 So. 2d 1233 (FL 1996).

Dorothy E. Roberts, APunishing Drug Addicts Who Have Babies: Women of Color, Equality, and
the Right of Privacy, @ in Critical Race Feminism 127 (Adrienne K. Wing ed.,1997). The full text of
this article is in 104 Harvard Law Review 1419 (1991).

UNIT ll. Controlling the Courtroom and the Courthouse

Curriculum Text and Directions for Presentation



Handouts

Unit Ill. Women of Color as Victims of Gender-Based Violence

Curriculum Text and Directions for Presentation
Overheads & Handouts
Readings:

Gender-Based Violence Against Women of Color: Overview

National Judicial Education Program, AWomen of Color as Victims of Gender-Based Violence, @
from When Bias Compounds: Insuring Equal Justice for Women of Color in the Courts (1998).

Kimberle Crenshaw, AMapping the Margins: Intersectionality, Identity Politics, and Violence
Against Women of Color,@ 43 Stanford Law Review 1241 (1991) (excerpt).

Domestic Violence

Linda L. Ammons, AMules, Madonnas, Babies, Bathwater, Racial Imagery and Stereotypes: The
African-American Woman and The Battered Woman=s Syndrome,@ 1995 Wisconsin Law Review
1003.

Jenny Rivera, ADomestic Violence Against Latinas by Latino Males: An Analysis of Race,
National Origin, and Gender Differentials,@ 14 Boston College Third World Law Journal 231
(1994).

Karin Wang, ABattered Asian American Women: Community Responses from the Battered
Women=s Movement and the Asian American Community,e 3 Asian Law Journal 151 (1996).

Domestic Violence and Immigrant Women

Leslye E. Orloff and Minty Siu Chung, Overcoming Cultural Barriers (AYUDA, Washington D.C.,
1996).

The Family Violence Prevention Fund, Alssue Paper on Domestic Violence Cases Involving
Immigrant and Refugee Communities: The Response of the Courts,@ December 1991.

Rape

Jennifer Wriggins, ARape, Racism, and the Law,@ 6 Harvard Women=s Law Journal 103 (1983).

Charles R. Lawrence I, ACringing at Myths of Black Sexuality,@ 65 Southern California Law
Review 1357 (March 1992).

Sexual Harassment

Sumi K. Cho, AConverging Stereotypes in Racialized Sexual Harassment: Where the Model
Minority Meets Suzie Wong, @ in Critical Race Feminism 203 (Adrienne K. Wing, ed., 1997).

Nell Irvin Painter, AHill, Thomas, and the Use of Racial Stereotype,@ in Race-ing Justice, En-




gendering Power 200 (Toni Morrison ed., 1992).

Interpreters

Monika Batra and Prema Vora, ASilence! The Court is in Session,@ The Sakhi Quarterly (Spring
1997).

Maria L. Ontiveros, ARosa Lopez, Christopher Darden, and Me: Issues of Gender, Ethnicity, and
Class in Evaluating Witness Credibility,@ in Critical Race Feminism 269 (Adrienne K. Wing ed.,
1997).

AJudges= Guide to Standards for Interpreted Proceedings,@ in Court Interpretation: Model
Guides for Policy and Practice in the State Courts 124 (1995).

AModel Code of Professional Responsibility for Interpreters in the Judiciary,@ in Court
Interpretation: Model Guides for Policy and Practice in the State Courts 197 (1995).

UNIT IV. Action Planning

Curriculum Text and Directions for Presentation

Handouts

Unit V. The Cultural Defense and Cultural Evidence

Curriculum Text and Directions for Presentation
Overheads & Handouts

Readings:

Leti Volpp, A(Mis)identifying Culture: Asian Women and the >Cultural Defense,=@ 17 Harvard
Women=s Law Journal 57 (1994).

Holly Maguigan, ACultural Evidence and Male Violence: Are Feminist and Multiculturalist
Reformers on a Collision Course in Criminal Courts?@ 70 New York University Law Review 36
(1995).

Catherine L. Annas, Alrreversible Error: The Power and Prejudice of Female Genital Mutilation, @
12 Journal of Contemporary Health Law and Policy 325 (1996).

Congresswoman Louise Slaughter, ASlaughter Releases Report on Female Genital Mutilation:
News Release,@ Washington D.C. (March 23, 1998).

Meg Jones, ASex Assault Sentence Draws Charges of Bias, @ Milwaukee Journal Sentinel, Aug.
29, 1996, at 1




AMolester=s Probation Shocks Kin,@ Associated Press, Aug. 29, 1996, at 3A

AJudge Defends Sentence in Sexual Assault Case,@ Associated Press, Sept. 4, 1996, at 5.
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sections, as explained on the following page.
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its contents are available on computer disk from the:

National Judicial Education Program
99 Hudson Street
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New York, New York 10013-2815
(212) 925-6635

Notification of Use

The National Judicial Education Program is interested in knowing how this
curriculum is used. Please advise us whenever you use it in whole or part.
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How This Curriculum Is Organized

When Bias Compounds: Insuring Equal Justice for Women of Color in the Courts
comprises five units:

X Unit I: Intersectionality, Cognitive Process and the
Implications of Stereotypes for Women of Color in the Courts
X Unit II: Controlling the Courtroom and the Courthouse
X Unit lll: Women of Color as Victims of Gender-Based
Violence
X Unit IV: Action Planning
X Unit V: Cultural Defenses

Each units comprises several parts: curriculum, overheads, handouts and readings. This
organization is intended to make each unit self-contained in order to promote integration
of these materials into a variety of judicial college programs, as explained on the next

page.

X Curriculum
This is the substantive information to be communicated during the training
through expert presentations and exercises.

X Overheads
The overheads should be shown during the program.

X Handouts
The handouts are materials to be distributed during the program.

The overheads and handouts are located in the Overheads & Handouts
tab in each unit, divided by a colored page.

X Readings
The Readings consist of articles and reports that illuminate the material to

be presented during the program. Each unit=s Readings has its own table
of contents. The Readings should be referred to and cited during the
program and given to participants to take home as reference.

The first item in the Unit | Readings is a Pre-Program Primer on Cognitive
Process, Stereotyping, and the Implications for the Courts. This should be
sent out two weeks before the program to enable participants to become
familiar with these concepts, which will be new to the large majority of
readers. At the program, ask participants to insert the Primer at the
beginning of the Unit | Readings in order to keep all the resource materials
together.

Xiii



How To Use This Curriculum

When Bias Compounds: Insuring Equal Justice for Women of Color in the Courts
can be utilized in its entirety as a one or more day comprehensive program. Its units and
their sub-sections can also be utilized as components of a wide variety of other judicial
college courses or as programs in themselves.

As a Complete Program:

This curriculum can be presented in its entirety as a one or more day program for judges
or court personnel. Suggested program schedules are on the following pages.

Integrating Units or Unit Sections into Other Judicial College Programs:

Each unit of this curriculum and sections of these units can be integrated into a variety of
other judicial college programs.

Unit I: Intersectionality, Cognitive Process, and the Implications of Stereotypes for
Women of Color in the Courts

This unit consists of several parts. The segment on Cognitive Process
and Stereotyping is bedrock material that all judges should know. There
is enormous confusion about conscious and unconscious bias and intent.
Judges need to understand the automatic mental processes with which
we are all hard wired and how to prevent themselves and others from
acting on stereotyped thinking. This material can be incorporated into
programs on, e.g.,

S Judicial Ethics/Code of Conduct
S Fairness
X Gender/Race/Ethnic Issues

The material on cognition plus that on the implications of stereotypes about women
of color for their treatment in the courts can be integrated into the above listed
programs plus those focused on the variety of substantive areas addressed
including:

Personal Injury Litigation
Juvenile Justice

Pro Se Litigants

Child Support

Domestic Violence
Courtroom Control

KRR KX
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Unit Il: Controlling the Courtroom and the Courthouse

This unit raises questions about how judges should relate to and
supervise employees under their direct supervision, employees not under
their direct supervision, attorneys and jurors. This material can be
integrated into programs on:

The Judge as Employer/ Manager
Court Personnel

Trial Management

Civility

Fairness

Voir Dire/Jurors

wr Ur Uy Ur Ur Ux

Unit lll: Women of Color as Victims of Gender-Based Violence

This unit covers three areas:

X Battered Women of Color and Immigrant Women

X African-American Women=s use of the Battered
Woman Syndrome

X Rape Issues for Women of Color and Immigrant
Women.

The suggested one-day program for the curriculum includes only the material on
Battered Women of Color and Immigrant Women because of time constraints. A
longer program, or a program devoted to violence against women or violence
against women of color, can cover all three topics. There is enough material
here to make this a program of its own. How to present it as such is explained in

the unit itself.

This material can also be integrated into programs on:

Domestic Violence and Battered Women=s Syndrome
Rape and Sexual Assault

Voir Dire

Interpreters

Race/Ethnic Fairness

Cultural Defenses

Ur Ur Uy Ur Ur Ux

Unit IV: Action Planning

Action Planning is a small group discussion session in which participants discuss and
record the actions they will take as a result of the program to ensure equal justice for
women of color in the courts. The action plans are collected and compiled into a master
plan distributed to all participants for their own use, and a copy retained by the judicial

XV



educator for long-term evaluation.
Unit V: Cultural Defenses
After drafting a complete unit on cultural defenses, we could not include it

in our one-day pilots because of time constraints. We provide it here with
a variety of options for its use.

X Include the unit in full in a more than one-day version of the
curriculum on women of color in the courts.
X If you have extended time for the Gender-Based Violence

unit, include the expert presentation from the Cultural
Defenses unit and have everyone work on the State v. Ortiz

case study.

X Present the Cultural Defenses unit with the unit on Gender-
Based Violence as a complete program.

X Incorporate some or all of the five case studies into other

programs on cultural defenses. Whenever that issue is
considered, it is important to consider the specificimpact on
women of color.

Programming for Court Personnel

Although the curriculum as drafted is focused on judges, much of it is appropriate
for court personnel as well.

X The segment on intersectionality, cognitive process and
stereotyping is germane to everyone.

X The courtroom control unit includes scenarios involving
inappropriate conduct by court personnel.

X The violence unit provides information important for court

personnel who interact with battered women of color and
immigrant women. The case study in that unit could be
redrafted to focus on interactions with court personnel rather
than judges.

X The violence unit=s information about interpreters=
misconduct vis-a-vis battered immigrant women should be
included in training for interpreters and for court personnel
who need to monitor interpreters= behavior inside and outside
the courtroom.
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When Bias Compounds: Insuring Equal Justice for

8:30 - 9:00

9:00 - 12:00
[including break]

12:00 - 1:00

1:00 - 2:00

2:00 - 4:00
[including break]

4:00 - 4:30

4:30 - 4:45

Women of Color in the Courts

SUGGESTED ONE-DAY PROGRAM

Introduction: Why a Program on Women of Color in the Courts?

Unit I. Intersectionality, Cognitive Process and the Implications of
Stereotypes for Women of Color in the Courts

Lunch

Unit Il. Controlling the Courtroom and the Courthouse

Unit lll. Women of Color as Victims of Gender-Based Violence

Unit IV. Action Planning

Closing and Evaluation
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When Bias Compounds: Insuring Equal Justice for
Women of Color in the Courts

SUGGESTED ONE AND A HALF-DAY PROGRAM

DAY ONE
9:00 - 9:30 Introduction: Why a Program on Women of Color in the Courts?
9:30 - 12:30 Unit I. Intersectionality, Cognitive Process and the Implications of
[including break] Stereotypes for Women of Color in the Courts
12:30 - 1:30 Lunch
1:30 - 2:30 Unit Il. Controlling the Courtroom and the Courthouse
2:30 - 4:30 Unit lll. Women of Color as Victims of Gender-Based Violence

[including break]
Part I: Battered Women of Color and
Immigrant Women

4:30 - 4:45 Closing - Day One
DAY Two
9:00 - 10:00 Unit lll. Women of Color as Victims of Gender-Based Violence,
Continued

Part Il: Battered Woman Syndrome and Rape

10:00 - 11:30Unit V. The Cultural Defense and Cultural Evidence
[including break]

11:30 - 12:00Unit IV. Action Planning

12:00 - 12:15Closing and Evaluation
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Program Evaluation

The goal of an evaluation is to discover whether participants learned and expect to
use what they learned to change their behavior. Following is a sample evaluation that the
National Judicial Education Program used at the Georgia pilot program for this curriculum.
Adapt the evaluation to include each of the units you present.

You can ask participants to complete an evaluation after each unit while their
thoughts are still fresh. In addition, it is useful to conduct an oral debriefing with
participants at the end of the program. Also consider a long-term evaluation. A few
months after the training, an evaluator should interview by telephone all the judges (or at
least a sample) who attended the training to inquire whether they have had any relevant
cases since the training and, if so, whether the training informed the way they handled
these cases. Utilize the judges= Action Plans in these long-term evaluations.

XiX



National Judicial Education Program to Promote Equality for Women and Men in the Courts

WHEN BIAS COMPOUNDS: INSURING EQUAL JUSTICE
FOR WOMEN OF COLOR IN THE COURTS

INTRODUCTION: WHY A PROGRAM ON WOMEN OF COLOR IN THE COURTS?

Learning Objectives: As a result of this introduction participants will understand the
five reasons why a judicial education program about women of
color in the courts is necessary for judges of both sexes and all
racial and ethnic backgrounds.

Overview: A brief introduction to the faculty, the participants, and the reasons why a judicial
education program about women of color in the courts is necessary for judges of both
sexes and all racial and ethnic backgrounds, including discussion with participants
about their reasons for attending.

Recommended Length: 20-30 minutes.

Faculty: Judge/Moderator.

Format: Plenary session.

Visual Aids: Overhead: Why We Need a Program on Women of Color in the Courts
Overhead: Is This Program Needed?



National Judicial Education Program to Promote Equality for Women and Men in the Courts

Judge/Moderator’s Introduction to the Program

The Judge/Moderator:
. welcomes participants to the program.
. introduces the judicial faculty and facilitators and the expert faculty.
. invites participants to introduce themselves by name and court only.
. outlines the day and the resource book provided to participants.
. assesses participants’ perceptions of why this program is necessary.

see explanation below.

. frames the day with an introduction to the five reasons why this program is needed by
all judges of both sexes and all races.
suggested introductory statement appears on pages 4-5.

Assessing the Audience

Time: 15 minutes

Begin by asking the participants why they think judges need a program focused on women of color in
the courts:

. If this is not a mandatory program, why did they choose this track?

. How serious do they believe the problems for women of color in the courts to be? (e.g., an
artificial or made-up issue, of concern but not as much as organizers think, a serious issue).

. Encourage participants to be candid. Acknowledge that this is not easy but that getting
participants’ comfort/discomfort level with the program out in the open will increase its
value. During the post-program debriefing at the two curriculum pilots, participants said they
wished they had spoken as freely during the program as they did during the debriefing.

. For those who perceive a problem in any degree, ask what makes them perceive it? Ask for
specifics (incidents, cases) but remember that there is time for detailed discussion of these
specific examples in Unit I and govern the time.

Be prepared for skeptics as well as members of the choir. Try to establish up front that there are
2



National Judicial Education Program to Promote Equality for Women and Men in the Courts

genuine problems for women of color in the courts that are unique to them. Note the wealth of
materials in the resource books and encourage participants to read them after the program and use
them as a future resource.

The point here is not to defend the program either in this introduction or later. It is to assess your
audience and let them assess each other.

It is important to encourage participants to be upfront early on in the program and speak honestly
about what they perceive the experiences of women of color in courts to be. After the Georgia pilot,
many participants commented that the debriefing session was the most open discussion of the day.
Several judges pointed out the need to discuss participants’ sensitivities at the beginning of the
program to eliminate the fear of offending a colleague. One judge commented, “I can only see
through my eyes. I don’t know how to undo 62 years of this.”

Emphasize that this program can be the beginning of an on-going discussion in which issues of bias
can be addressed openly only if participants are willing to speak frankly.



National Judicial Education Program to Promote Equality for Women and Men in the Courts

Show the first overhead behind the Overheads & Handouts tab as
you give this introduction.

Suggested Introduction to the Program

The title for today’s program is “When Bias Compounds: Insuring Equal Justice for Women of
Color in the Courts.”

Why do we need a judicial education program devoted to women of color?
There are five principal reasons:

o First, we need to understand that the confluence of race and gender shapes the lives
of women of color, resulting in a type of bias that is more than race or sex alone, and
more than race plus sex. Rather, it is a compound bias with geometrically damaging
results. Programs focused on gender bias or on race bias do not address this issue,
which, as you know from the article in the Pre-Program Primer by Professor
Kimberle Crenshaw, is know as “intersectionality.”

o Second, as you also know from the readings in your Pre-Program Primer, research
shows that every human being’s mind automatically creates stereotypes, and that we
must be proactive to prevent ourselves and others from acting on them.

At this point, show the second overhead behind the Overheads &
Handouts tab. Adapt this overhead to cite the report(s) germane to your
state.

o Third, the need for such a program has been widely documented. As we will see
during our program, numerous national and state studies of the court system as well
as specific reported cases document the unique problems confronting women of color
in all their roles in the courts.

o Fourth, the changing nature of our state’s population makes this issue a critical aspect
of access to justice and public confidence in our courts.

o And fifth, without this program we cannot meet our obligations under the Code of
Judicial Conduct, which requires us to be fair and to insure that all proceedings are
fair.
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We will consider each of these reasons in more depth during the first unit of the program.
Terminology

Before we continue the program, let me comment on the use of appropriate and culturally sensitive
terminology. Some people are reluctant to discuss issues of race for fear of appearing ignorant or
inadvertently offending a person of color by using the “wrong” term. For example, should someone
be referred to as “Black,” “African-American,” or “Afro-American?” The key to candid and
productive yet respectful discussion is to use the term you believe is most accurate and then verify
with the listener that this term is acceptable. A list of terms is included as a handout in your folder.
Look for “A Note on Labels” by Justice Charles Z. Smith of the Washington Supreme Court,
founding Chair of the National Consortium of Task Forces and Commissions on Racial and Ethnic
Bias in the Courts.

We use the term “people of color” and “women of color” because, although it is not universally
accepted, it is more accurate and less offensive than “minority.” For today’s program we will also
use the terms African-American, Asian American, White, Latino and Latina and Native American.
We recognize, of course, that these are umbrella terms for people of a wide range of cultures.

Note Taking
With respect to notes that you may want to make about the program, speakers will be utilizing a

number of overheads in their presentations. These overheads are provided to you in your handouts
so that you can take notes on them directly.
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UNIT I. | NTERSECTIONALITY , COGNITIVE PROCESS AND THE | MPLICATIONS OF
STEREOTYPES FOR WOMEN OF COLOR IN THE COURTS

Learning Objectives: As a result of this unit, participants will be alde
1. Understand the concept of intersectionality.

2. Recognize the various stereotypes about comrasiif color in general, and about
women of color specifically.

3. Understand that this stereotyping is an outgnafithe brain’s automatic tendency
to categorize things, events and people.

4. Know how to overcome this automatic tendencgugh controlled processing.

5. Recognize how stereotyped thinking about womkenotor affects the judicial
process, court interactions and court employment.

6. Take effective action to insure women of colqua access to justice and equal
participation in the justice system.

Overview:  This unit provides an in-depth consideration offthe reasons a program on women of
color in the courts is necessary for judges of ls#kes and all races and ethnic
backgrounds. Utilizing large and small group eis&®, role plays, lecture and
discussion, the unit recaps the Pre-Program Prima&terial on intersectionality,
cognitive process and stereotyping; illustrates tirenspecific stereotypes about women
of color affect their interactions with the cous ktigants, complainants, witnesses,
defendants, lawyers, judges and court employeesradiderse areas of the law; and
explores how judges can meet their Code of Jud@a@iduct obligation to provide
women of color equal access to justice and equétpmation in the justice system.

Recommended_ength: Three hours including a break.

Faculty: Judge/Moderator to open and close the unit andeptethe information on
intersectionality, review the Primer, conduct tlkereises and give the lecture;

or

Divide these assignments among the Judge/Modeaatbthe Judge/Facilitators.
Format: A plenary session with role play and exercises.

The two role plays utilize participants as act@soose the actors before the
program and give them the scripts so they can prtebeir plays with energy.
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Equipment: Five easels with flip charts

Marking Pens

Overheads:
. Intersectionality Diagram
. Professor Kimberle Crenshaw quotation
. Explanation of Exercise
. Knowledge of Stereotyping
. Summary of Pre-Program Primer [Seven Overheads]

. Racial and Ethnic Composition of the United Stat®90 and 2010

. Make an overhead with your state’s racial and etlsomposition in 1990
and projected for 2010

. Code of Judicial ConducMake overheads with your state’s version of
Canons 3(B)(5) and (6) of the ABA Model Code ofclaldConduct. If your
state has not adopted these canons, make an ovdrbégour relevant
canon.

Handouts:  Scripts:

. Hiring Committee Role Play
. Voir Dire Role Play - Walker v. Blue Truck

Overheads

. Intersectionality Diagram

. Professor Kimberle Crenshaw quotation
. Explanation of Exercise

. Knowledge of Stereotyping

. Summary of Pre-Program Primer

. Racial and Ethnic Composition of the United Stat®90 and 2010

. Make an overhead with your state’s racial and etlmomposition in 1990
and projected for 2010



National Judicial Education Program to Promote Equality for Women and Men in the Courts

. Code of Judicial ConducMake overheads with your state’s version of
Canons 3(B)(5) and (6) of the ABA Model Code ofclaldConduct. If your
state has not adopted these canons, make an owkdfegour relevant
canon.

Recording Sheets:

. Recording sheet for responses to Walker v. BiueKRole Play

. Recording sheet for small group exercld#at Steps Can Judges Take to
Insure Equal Justice for Women of Color in the Gsur

Fact Sheets

. Fact Sheets on Women of Color in the Communitythe Courts.
Readings: Readings for this unit are at the Readings talbheunit.

Structure and Time Frame for Unit I:

Part One

l. Intersectionality 15 minutes

Il. Stereotypes Exercise 15 minutes

I. Cognition and Stereotyping: Recap of Pre-Pang Primer 20 minutes
and Application of Its Ideas on Controlled Procegsi

V. Hiring Committee Role Play, Discussion 25 minutes
Break 15 minutes

Part Il

V. Possiblepanel discussion by women of color judges 20-8tutes*

See note at page 23.

VI. Documented Need: The Implications of Stereosyfoe 30 minutes
Women of Color in the Courts

VIl.  Why the Courts Must Respond to this Need nli@utes
A. Changing Nature of the Population
B. Code of Judicial Conduct

VIIl.  What Steps Can Judges Take to Insure Equstickifor 50 minutes
for Women of Color in the Courts

[Voir Dire Role Play- Walker v. Blue Truck 10 minutes
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Small Groups Rule on and Discuss Role Play and  25minutes
Other Steps Judges Can Take to Minimize the Impact
of Stereotypes on Women of Color in the Courts

Report Back 15 minutes]

*1f you have a panel, adjust time accordingly.
[. INTERSECTIONALITY (15 minutes)

Note to Judge/Moderator: Before the program, try to develop additional skixations of
intersectionality. During the discussion in thér@uction to the Program, be alert for examples of
incidents/situations that illustrate intersectioitaland use them in the following commentary.

Judge/Moderator’s Introduction to Intersectionality
Following is a suggested script for this section.

We are now going to explore in depth each of the feasons why a program on women of color in
the courts is essential for all judges.

The first reason is that training on race biasartsas does not address the unique bias confgpntin
women of color.

Show the overhead with the diagram of intersectipnalt is in the Overheads tab for this unit.

A key to understanding the issues we will grappté today is the term “intersectionality.” As you
know from your Pre-Program Primer, this is the teoimed by legal theorists to describe the way in
which the confluence of race and gender creatasdivisible identity that shapes the lives of
women of color, resulting in a type of bias thatisre than race or sex bias alone, and more than
race plus sex. Rather, as the title of our progstates, it is a compound bias with geometrically
damaging results.

The paucity of data about women of color is in paplained by the description of African-
American women as “[e]xisting within the marginsrate and gender discourse and in the empty
spaces between[;] it is a location whose very matesists telling® This observation comes from
Columbia Law Professor Kimberle Crenshaw, consuidgree premier theorist in the area of
intersectionality. In your Primer there is an detidy Professor Crenshaw explaining the

Kimberle CrenshawWhose Story Is It, Anyway? Feminist and Antira&jgpropriations of Anita Hillin RACE-ING
JUSTICE, EN-GENDERINGPOWER 402, 403 (Toni Morrison, Ed. 1992)
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multidimensionality of Black women’s experience ahdw it is not recognized in anti-
discrimination law. She explains the concept tdrisectionality as it pertains to African-American
women:

Show the overhead with this quotation. It is ia @verheads tab for this unit.

Black women can experience discrimination in wdya are both similar to and
different from those experienced by white women Btatk men. Black women
sometimes experience discrimination in ways siniavhite women’s experiences;
sometimes they share very similar experiences itttk men. Yet often they
experience double-discrimination — the combinecea@ff of practices which
discriminate on the basis of race, and on the hafss&x. And sometimes, they
experience discrimination as Black women — not sen of race and sex
discrimination, but as Black womén.

In programs about gender or race bias alone, tipisreence gets lost. As California Superior Court
Judge Candace Cooper, herself an African-Americamawn, explains, of all the superior court
judges in California, many of the judges are whitenen, and many are men of color, but only four
are women of color. When the discussion is abamen judges, it is about white women, and
when the discussion is about minority judges &hsut minority men. The unique experiences of
women of color judges are never addressed. Thedatfns of the conflicts between antiracist and
antisexist discourse that leave women of colorafuhe debate are also discussed by Professor
Crenshaw in an article in the Readings about videagainst women of color. We will explore that
subject this afternoon.

Our discussions about race and sex often proceéamly people of color and women have these
attributes. When Justice Thurgood Marshall retirech the Supreme Court there was much debate
about whether sex or race should ever be factochdosing a Supreme Court Justice. Some
commentators asserted that these factors shouddl bexconsidereti Others pointed out that for the
entire history of the Court, being male and whigzevabsolute prerequisites for appointment. When
President Truman asked Chief Justice Minton in 1948t he thought about the President’s intention
to appoint Judge Florence Allen to the high cainet, Chief consulted his all-male colleagues and
reported that they did not want a woman. Judgemlvas not nominated.In 1967 Justice
Marshall’'s nomination occasioned an outpouringagerbased opposition.

2Kimberle CrenshawDemarginalizing the Intersection of Race and SeBlakck Feminist Critique of
Antidiscrimination Doctrine, Feminist Theory andtiéacist Politics 1989 U.CHI. LEGALF. 149 (1989). This
article is in the Pre-Program Primer.

3E.g., BruceFein, Supreme Court Nominees: Should race and gdrelactors in choosing justices? No: Don't
Play Politics,77 A.B.A.J. 39 (Sept. 1991).

*E.g., Lynn Hecht Schafrar§upreme Court Nominees: Should race and gendexdber§ in choosing justices?
Yes: More Than a Symbal7 A.B.A.J. 38 (Sept. 1991).
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Social science and legal literature repeatedlytpmit that, as stated in the Fourth Edition of the
Handbook of Social Psychology, “given no other infation, the word ‘person’ apparently
brings to mind a white, heterosexual, able-bodyedngish man; these are the U.S. cultural
default values..” If that sounds extreme to you, consider tharéason air bags are killing
women and children is that they were designed fbr@lb. man. When individuals are identified
in the press, you read about a Black astronautman judge. No one is ever identified as a
white astronaut or a male judge. To quote agaim fthe Handbook:

Women have gender, and blacks have race, moraritearand whites
respectively do. Marked status suggests that pesitll be categorized
according to the ways in which they differ from tdhefault. Thus,

black men are more likely and more quickly catexgaias black,

not male, and white women are rapidly categorizzd/@men, not whité.

®Susan FiskeStereotyping, Prejudice and Discriminatidn THE HANDBOOK OF SOCIAL PSYCHOLOGY 357, 366 (
D.T. Gilbert, S. T. Fiske, & G. Lindzey eds., 41h,£1998).

8.
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White women are no more conscious of their “skinijg@ge” than are white men. For example, ata
1988 meeting of a group of feminist law professding organizers asked all the women present to
use two or three words to describe themselves néNid the white women mentioned their race; all
of the women of color did””

Think about what all of this means for women ofepivho are twice removed from the white male
norm. Women of color attorneys report that theyrapeatedly assumed by judges, court personnel
and other lawyers, both men and women, to be aepdrters, social workers, relatives of their
clients or the parties to the case, despite thmironisly professional dress, demeanor and bulging
briefcases. This is because women of color lasvixgice violate the status set that says lawyer =
white male. They are two deviations from the noneither white nor male.

As we think about intersectionality, it is importéamremember that wadl exist at the confluence of
race and gender, as well as many other statusefyrosome of us this is less apparent than for
others. There has also been a wholesale failurectmgnize and honor the indivisibility of these
attributes. For example, the President of Radclidicently reported that despite the fact that one-
third of the Harvard undergraduate student bodgeisple of color, female African-American
undergraduates tell her they feel invisible or peedo define themselves as either African-American
or women® For women of color, race and sex are not only itale characteristics, they are
indivisible characteristics.

Our program today challenges us to think hard aboutinstated, indeed unconscious, assumptions
about norms and neutrality, categories and stgpestgnd the lives of women very different from
ourselves because of their race and/or sex, pftes),dheir economic and immigrant status. We
believe that by day’'s end your ability to meet thquirements of Canons 3B(5) and (6) will be
enhanced by the wealth of information about intereaality that we will explore together in this
program

"Angela P. HarrisRace and Essentialism in Feminist Legal Thed®STANFORDL. R. 581, 604 (1990).

®Remarks by Linda Wilson at the Women and LeaderSbipference, John F. Kennedy School of Government,
Harvard University, May 30, 1997.
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. STEREOTYPES EXERCISE (15 minutes)

Have five easels with flip charts at the front loé toom. The charts have the headings below.
Instructions are included in the suggested scoptiie Judge/Moderator.

EASEL 1
African-American African-American Women
EASEL 2
Asian-American Asian-American Women
EASEL 3
Latino Latinas
EASEL 4
Native American Native American Women
EASEL 5
White White Women

Judge/Moderator’s Introduction to Stereotypes Exercse

Explain that the group will now turn to identifyirige specific stereotypes about women of color in
the community and the courts.

Show the third and fourth overheads at the Overheal to explain the exercise.

Have all participants stand, give each a marking pad tell them to go to each easel and write a
stereotype they have heard about the group in geaaed women in that group in particular.
Emphasize that this exercise is not about their personal beliefs. Research documents that
knowledge of stereotypes does not imply prejudieatd a group or implicate personal beliefs. The
guestion is, what stereotypes have they heard abolé community, in the media, in the courts,
etc.
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Participants may be reluctant to do this exerdisis.important that the small group facilitatarsd
a few other participants be primed to break the ice

Realize that reactions of participants will vaigome may feel “stung” by words that apply to a
group with which they identify. Others may feebdrated” to write words they have heard but feel
uncomfortable using. Still others may be confuabdut why they are being asked to do this
exercise when many of the words are harmful anibailse pain. At the start of the exercise explain
that these are all normal reactions and no onddlfi@el shamed by having or sharing these feelings.
All of the varied reactions are ways we as indinail$ are advancing on the diversity learning model.

After approximately seven minutes have participaate their seats. If the group does not
participate or produces very little, you will hawecomplete the lists. Lists of stereotypes foheac
group and women within that group developed attiy pilots for this curriculum are on the
following pages.

The responses should be instructive on many levesexample, it is likely that a stereotype liste
for the Latino group will be “macho.” This is a vaoapplicable to only half the group—men—but
that half is seen as the whole, the group standard.

Conduct a short debriefing. As you review eaclesltask the group for any additions they may want
to make.
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Stereotypes Lists
African-American African-American Women
Lazy Mammy
Unintelligent/Ignorant Aunt Jemima
Immoral Jezebel
Disabling Culture Promiscuous
Criminal/ Gang bangers/ Dope dealers Loose
Shiftless Welfare Queen
Lascivious Sapphire
Subhuman savages Matriarch
Sexually predatory Tragic mulatto
Dishonest Rude
In need of affirmative action Nurturing
Violent Unintelligent
Poor Unhealthy/overweight
Loud Too blunt
Ghetto dwellers Disrespectful
Watermelon eaters Strong
Fried chicken eaters Large families with no dads
Gang members Religious
Monkey/gorilla Good cooks

Have natural rhythm/ can sing and dance
Good athletes (but not swimmers)
After white women

Angry

Hostile/ aggressive

Have big lips and noses

Always late

Spear-chuckers

Can’t understand speech
Crackheads

Limited

Undependable

Strong

Promiscuous

Sense of victimhood

Hate police/ whites

Prison

Good singers
Street smart

Lack good jobs
Oversexed

Favor male children

10
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Asian-American

“Model minority”
Computer geeks
Overachievers/Ambitious
Enterprising/ Industrious
Nerds

Smart/ Studious

Tourists with cameras
Buck-toothed, squinty-eyed, pony-tailed
Chinks

Gooks

Rice-eaters

Sushi-eaters

Sumo wrestlers

Bruce Lee

Jackie Chan/Matrtial Arts
Extended support of each other (beyond
family)

Sinister

Sly/cunning

Good at math/technology
Polite

Rude/ pushy

Racist/ Discriminatory
Law Abiding

Team work

Poor Drivers

Respect for Elders

Many jobs

Cliques

Wealthy

Inscrutable

Pride/ loss of face
Gamblers

Amoral

Non-athletic

Meditate

Asian-American Women

Docile

Suzie Wong
Submissive

Dragon Lady
Geisha girl

Thai prostitute
Mail-order brides
Courteous

Passive
Accommodating
Private (secretive)
Can’t Drive

No humor

Quiet
Family-oriented

Not professional
Cliques

Defensive

Good cooks

Short

Have a lot of babies
Non-English speaking
Materialistic/ Status Conscious
Smart/ Educated

Asian Indian Women
Exotic - erotic

Passive - demure

Dutiful - reserved
Manipulative - calculative
Slavish -subservient
Loud - stupid

Inarticulate - incompetent
Dependent - faithful
Conservative - politically unaware
Asexual - frigid

11
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Latino

Macho

Religious
Hot-blooded
Passionate
Violent-Tempered
Uncontrollably Destructive
Mentally Inferior
Fertile

Wetbacks
Mustachioed
Oily/greasy
Migrant farm workers
Refried beans
Tortillas

lllegal aliens
Gang members
Go home
Gorgeous

Latin Lover

Great dancers
Always drinking/drunks
Lazy

Low riders
Musical

Under educated
Family oriented
Druggies
Laborers

Drop outs
Scapegoaters
Poor

Tattoos

Latinas

Innocent Virgins
Sexy Vixens

Accepts her community’s patriarchal structdire

Docile

Domestic

“Fiery”

Innocent but sensual
Sensual

Sexually Responsive
Loose

Traditional
Self-sacrificing
Religious

Maria

Loudly dressed

Too much makeup
Maids

Sweatshop workers
Pretty

Aggressive/ hot-tempered
Material

Overweight

Mothers

Lots of children

AFDC

Uneducated
“Childhood” pregnancy
Good cooks

Not speaking English used as an excuse
Poor

Protective of their men

12
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Native American

Alcoholic

Spiritual

Peyote

Extinct

Turquoise jewelry
Mohawks
Feathers

Sports teams

War paint
Massacres (of and by)
Dirty

Unintelligent
Ignorant

Lazy/ no ambition
Rebellious
Respect for nature
Reservation
Deprived
Fishermen

Silent

Angry

Casinos

Poverty stricken
Chauvinistic

Large families
Lack social graces
Good at sports (running)
Unemployed
Uneducated

Native American Women

“Maize”
Pocahontas
Squaw
Placid
Pretty
Dependent
Lazy

Fat

Dirty

Hard working
Artifacts
Welfare

Irresponsible parents/ can’t discipline kids

Passive

Heavy-set

Cultural

Roadside peddlers
Uneducated
Artistic

Powerful

13
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White

Industrious

Intelligent

Moral

Knowledgeable

Enabling Culture

Law Abiding/ white color crime
Responsible
Virtuous/Pious

Honkie/ Redneck

Racist

Stiff

Bad dancers

Bland (white bread, mayonnaise)
WASP

Oppressor

Insider

Arrogant/ condescending
Self-centered/ egotistical
Sense of entitlement
Destructive

Wear shorts in the winter
“‘norm”

Anti-black

Patronizing/ don't listen
Believe black women to be “exotic
Courthouse crowd
Establishment

Bald Eagle

Aristocrat

High Employment

Powerful

Wealthy

Spoiled

Athletic

Entrepreneurs/ Self-starters
Country club

Complain they are discriminated against

Unit |
White Women
Helpless
Whiners - nasal vocal quality
Princess
Thin-lipped

Narrow-hipped
Trouble for black men
Privileged

Dress flashy

Bitch

White Bitch
Oppressed oppressor
Arrogant

Stupid

Obsessed with black men
Manipulative
Aggressive

Privileged
Professional
Educated
Housewives

Soccer Moms

Rich volunteers

PTA

Pretentious

Image conscious
Prissy
Weight-obsessed
Bimbo

Sheltered
Fundraising
Barbie-syndrome
Low birth rate

14
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[ll. Cognition and Stereotyping: Recap of Pre-Prgram Primer and Application of It's
Ideas on Controlled Processing(20 minutes)

Following is a suggested script for the recap & ®re-Program Primer. The overheads and
handouts are at the tab following the curriculumtté-ollowing the recap lecture there is a short
discussion period in which participants apply tlmirolled processing mechanism described in
Overhead Seven.

The second of the five reasons for today’s progesatine power of stereotyping and our need to be
proactive to prevent or minimize it. The Pre-ProgRrimer on Cognitive Process, Stereotyping, and
the Implications for the Courts you received asrdroduction to today’s program explored the
voluminous and thoroughly documented scientifieaesh about the way our minds work, whether
we are female or male and whatever our racialloriebackground. We now know that everyone’s
brain is hard-wired to create categories and stygpes, and that only by conscious effort can we
prevent these stereotypes from becoming reflexidgments that impair fairness. We need to
understand this research and its lessons forjuslges. To reinforce this crucial information, et
remind you of the key points from the Primer. TDwverheads are in your packets as handouts.

[SHOW OVERHEAD ONE]The research shows that stereotyping is part ofnitienal
psychological process of categorization that unmitinent conditions, can lead to inaccurate
generalizations about individuals, often transfadrireo discriminatory behavicr.

[SHOW OVERHEAD TWO] Social scientists define caidagation as “the process by which we
classify items, objects, or concepts, placing thegether in groupings on the basis of their
similarities with each other.” We also categonm®ple. We are proactive and reactive to them
based on the category to which we have assigned, tard on how we expect people in that
category to behave.

[SHOW OVERHEAD THREE] The categorization of peopdads to stereotypes about them.
Stereotypes, both benign and pernicious, evoldesaribe categories of people. Stereotypes are a
set of attributes ascribed to a group and impupeitstindividual members simply because they
belong to that group.

°Brief of the American Psychological AssociatiorfArice Waterhouse v. Hopkins, on writ of certiotarthe United
States Court of Appeals for the District of ColumKircuit, June 18, 1988, at 4.

15
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[SHOW OVERHEAD FOUR] Descriptive stereotypes tei\lhmost people in the group supposedly
behave, what they allegedly prefer, and where tb@mpetence supposedly lies. Prescriptive
stereotypes tell how certain groups shahidk, feel, and behave.

A stereotype is controlling simply because it exesd an anchor or starting point in the mind of one
person dealing with another. Anyone in the cultuvbether actively biased or not, potentially
knows the contents of the stereotype, so it becamé@splicit anchor for everyone. Stereotypes are
limiting and constitute a form of social control.

[SHOW OVERHEAD FIVE] Social scientists differenttamong stereotyping, prejudice, and
discrimination. Stereotyping is cognition or thotigibout someone from a different group.
Prejudice is affect or feelings about such a per&nscrimination is the legally proscribed behavio
Discrimination results not just from prejudice,tlaliso from stereotyping. Apparently decent
people, who are not hostile bigots, can discrinarat the basis of stereotypes.

Having categorized someone as coming from a diitegender, race, or broad age group than
oneself, a decision-maker will be automaticallysk@ by the in-group advantage, which mentally
says: “we” are automatically good, and “they” ao¢ $0 good. This means that people automatically
judge their own group as “better.”

[SHOW OVERHEAD SIX] Decision-makers are likelyltave a bias to maintain their stereotypes.
The stereotype-matching advantage indicates tharnwation that fits one’s stereotypes is
automatically processed; it is easy to take in, intaktereotypes seem to fit automatically. The
stereotype-matching advantage is evident in sevespects. First, when information is ambiguous,
decision-makers are perceptually biased to fitrimfation into stereotypical expectations, making it
easy to think the information supports their stgnees. Second, decision-makers most efficiently
take in stereotypical information, which confirnheir stereotypes, especially when they are under
time pressure. Third, given the choice, people sésteotype confirming information.

The category in which an individual is placed cavéh significant consequences because the
stereotypical beliefs associated with the categmgite the foundation for discriminatory behavior.
Whether realized or not, stereotypical beliefs eapectations about a person before that pesson i
encountered and lead to distorted judgments abehdwor. Therefore, stereotypes become the
basis for faulty reasoning leading to biased f@mliand actions, disadvantaging (or advantaging)
others not because of who they are or what theg Hame, but because of the group to which they
belong. As a result, people treat members of agronp preferentially, whether in assigning
positive traits or in allocating rewards.

People can be taught to recognize categorizabaastst evaluating individuals in categorical teym

and to break the link between categorization psegand judgmental consequences, thus reducing
the likelihood that stereotypical thinking will b@nsformed into discriminatory action.

16
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[SHOW OVERHEAD SEVEN] Three conditions contribute the reduction of stereotypical
thought and discriminatory action: (1) additionaformation; (2) increased attention to that
information; and (3) motivational incentives thapport increased attention and indicate disapproval
of stereotyping. None of these conditions, byifitée sufficient; they must be present in concert.

The key process in using information about potdgtsiereotyped groups isotto attempt to be
color-blind or gender-blind, nor to suppress ongi®wledge of the person’s social category.
Research documents that any attempt to suppreseldage of the person’s category typically
backfires, causing the stereotype to rebound vattbte impact. The key instead is a motivation to
gather accurate additional information, while nib¢mpting to forget the person’s social category.
Having an explicit motivation to be accurate reljatlecreases stereotypical thinking. When
accuracy is the goal, individuals tend to use ableidl processing, pay close attention, and seeasid
preconceptions. Likewise, being motivated to thimk scientific, well-validated way undermines
stereotypes.

Discussion and Application:

Ask the group to apply this information about howrtterrupt stereotyped thinking by providing
examples of situations in which they have or coskelcontrolled processing. Ask them to describe
mental processes they can use to insure that,quéatily under stress, they don't fall back into
stereotypical thought. Remind participants of thidcke in the Primer about this likelihood,
“Controlling Other People: The Impact of Power otef®otyping,” by Susan Fiske. Remind them
that the motivational incentive to make this efisrthe Code of Judicial Conduct. Examples of
controlled processing include:

. Switch the sex, race, age or class of the pabkdsre you (e.g. Judge
Sklar's sentencing story described in the Pre-PaogrPrimer at
page 7.)

. Realize you are dealing with an area where stgq@ot can be a
problem.

. Be able to explain your response and that it i$ lb@sed on a
stereotype.

. Question your assumptions.

. Obtain more information.

Ask participants to talk themselves through thegntal process aloufbr the benefit of the group.
Thisisa critical part of the program so that participants will know how to apply this material.
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IV. The Hiring Committee Role Playand Discussion (25 minutes)

Judge/Moderator’s Introduction

Now that we have reviewed the concepts of cognireeess and stereotyping described in the Pre-
Program Primer, let's explore how they work in rif@. We are going to show you a role-play
featuring several fine actors. [name the partidipators] Call it, an episode in the life of a Bdac
female judge.

The Players:

Two White Male Judges
Two White Female Judges
One Black Female Judge

Assign these roles and distribute the script (aydspn the Overheads & Handouts tab) in advance
of the program, if possible, so the players dogie¢ a flat reading.

The Setting:

The five judges are seated around a table. Théyeé folders in front of them. They are
talking amongst themselves, waiting for the meetmigegin.

White Male Judge A:

“Let’'s call this meeting to order. As you all knpwe're here to hire a new Chief
Administrator for the Administrative Office of th€ourts. We've all reviewed the
candidates’ credentials. We've all participatedlinthe rounds of interviews. From our
preliminary discussions, we’ve narrowed down tleddfto two: Mary Catherine Kennedy
and Luther Johnson. It's good that our choice tsvben a white woman and an African-
American man. No one can say we stuck to the bold network. Any comments about
either candidate?”

Black Female Judge:

“I have a real problem with Mary Catherine Kennedyuring the course of our panel
interviews with her, I noticed that she referreéaah of you as “Judge” and your last name,
but she consistently referred to me by my first earhdon’t know her. More to the point,
she doesn’t know me. Even if she did, that kindamhiliarity is inappropriate in that
situation.”
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White Male Judge B:
“Aren’t you being overly sensitive? She’s emingmjlalified for the position. Isn’t that the
main issue? Besides, maybe she was just tryibg foendly. You’re not exactly the most
approachable judge on the bench.

White Female Judge A:

“I noticed that she did that, but I'm sure shendiadnean anything by it. | think you’re
making too much of this. Really, Shirley, you'reeoreacting.”

White Female Judge B:

“I think Mary Kennedy is charming. | was very catfible with her. | think she’d fit in
very well around here.”

Black Female Judge:
“Well, if we're going to have “comfort level” as qualification, I was much more
comfortable with Luther Johnson. He’s also emilyenialified. He'’s got strong ties to the
court management community. And he seems venbtapédealing with many different
kinds of people, on many different levels. | casdly that about Mary Kennedy. If she
disrespects man an interview, no less, how will she treat #eeretaries who are Black
women? Or the Black women attorneys she comesritact with? Or the various County
Commissioners of color?

White Male Judge A:
“Is this Johnson fellow a friend of yours?”

Black Female Judgg@vearily):
“No. And before you even go there, he’s not a redateither.”

White Male Judge A:
“How do the rest of you feel about Mr. Johnson?”

There’s a brief, awkward silence.

White Female Judge A:
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“He didn’t relate very well.”
White Male Judge B:

“Well, | think we can all agree that Mr. Johnsom &s. Kennedy are both qualified for the
position. But looking at it objectively, | have ¢ive the edge to Ms. Kennedy. Frankly,
Shirley, | have to wonder if you can be truly oltiee in this situation.”

White Male Judge A:

“Then it’s settled. I'll call Mary Kennedy to I&éter know when she can start.”

End of Role Play
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Discussion Guide

1. The Judge/Moderator should ask the following questins as a basis for the initial
discussion about the role play:

Q. Judge Shirley complains that during an interviawcandidate for Chief Court
Administrator who was a stranger to her repeatedlied her by her first name while
addressing the other judges by their titles andaues. Did anyone have the initial
reaction that this would never actually happen, tthia story was a figment of someone’s
imagination?

Note to Judge/Moderator:
The role play is a reenactment of an incident dtally happened in 1996.

At the first pilot test of the curriculum, somegeas were adamant that in this day and age, no one
would be so obtuse as to insult the person whalagiue him or her a job. At the second pilot, salver
judges said they found it hard to believe that am@would be so foolish and insulting. Point oattth
this situation did, in fact, happen to a Black féenadge in 1996, and that you will be discussing
what it reveals about the power of stereotypedkihn

There is an important difference between thosedemy the possibility of such an incident and those
who dispute whether it is a manifestation of bi&articipants who deny that an incident like this
could have occurred cut off discussion. Particiigamho accept that the incident took place but have
differing perspectives on whether bias was the eauseffect leave the door open for discussion.

Q. Let’s discuss what happened at the meeting?dibdudge Shirley’s colleagues deal with
her concerns?

The Black female judge was clearly upset that drieeocandidates addressed her by her first name,
while addressing the other judges by their titl&&is was clearly inappropriate behavior by Mary
Catherine Kennedy. Moreover, historically in theited States, some whites pointedly addressed
people of color, particularly African-Americans, their first names, even if they were doctors or
lawyers, as a way to underscore the social ordex.a result, people of color may be especially
offended when people they do not know refer to thgitheir first names rather than by their titled a
surnames. Rather than taking her concerns atvidoe and acknowledging the issue, the judges
accused the Black female judge of being overlyifgasoverreacting, and not being objective. The
Black female judge is a colleague of the other @sdon the committee. What is their/do they have an
obligation to recognize the validity of her pergeps and experiences, even though those perceptions
and experiences may differ from their own?
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Ask participants what they would have said if tveye in this meetingHavethemroleplay it and
sayitin character. Don’t let them just say, “l would be sensitieeltidge Shirley’s concerns.” Have
them use the words they would use to respond tgel8dirley’s initial statement. What would they
say to a judge who said this was not importantThagain an opportunity to apply the principlés o
controlled processing.

2. How this role play reveals the power of stereppes

The Judge/Moderator should ask the following qoestiand try to elicit the following points and
information. The Judge/Moderator should take aakeep the discussion focused on the stereotypes
about Judge Shirley as a woman of color and hogsetstereotypes were evidenced by the actions of
the various judges.

Q. What stereotypes do the judges in this sceneveeabout African-American women,
and how did those beliefs shape their interactigh the Black female judge?

After the Black female judge detailed the strongisoof Luther Johnson, Judge A assumed that
Johnson must be a friend of hers, demonstratingdlief in the stereotype that all Black people

know each other. He then looked for validatiohisfopinion from the other judges. His comments
undermined Judge Shirley’s credibility, and demiaistl a profound lack of respect for the Black

female judge.

Judge Shirley’s objectivity was called into questand she was presumed to be overreacting and
overly sensitive in this situation. People of cadommonly face this reaction when commenting
on/dealing with situations with racial overtonédrican-American attorney/author Gwendolyn M.
Parker explains, “If it's something that happensyéa over and over again, you're not being
sensitive.”

Q. How were the judges biased by the in-group aidhem?

The white judges questioned Shirley’s objectivityan she stated her preference for Luther Johnson,
despite the reasons she documented for her pregerén noting their “comfort level” with Mary
Catherine Kennedy, the judges noted that she wiitiid very well.” The judges did not stop to
consider that their preference for her may haveecount of their own bias based on the in-group
advantage. You will recall from the Pre-Programnien that the “in-group advantage” means that
people automatically judge members of their owmugras better than members of other groups. The
white judges assumed that Judge Shirley’s prefered_uther Johnson was based on the in-group
advantage, but did not think about how it may haffected their preference for Mary Catherine
Kennedy.
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Q. What stereotypes did the interviewee hold aBdutan-American women, particularly
with reference to Judge Shirley?

You will recall from the Primer that category-basagbectancies lead us to assume that members of
a particular category of people will behave in gdmand consistent ways. Mary Catherine Kennedy
seemed to have a category-based expectancy alogeisjthat precluded the existence of a Black
female judge. At the same time, common descrifgigeeotypes about Black women do not allow
for the authority, intelligence, and competenceeaisted with judges. The Black female judge is a
member of two categories which are perceived iadmmpatible and mutually exclusive, i.e. Black
woman and judge. The interviewee, faced with tlis@omy, automatically took in the information
which confirmedher stereotypes, which made it easy for her taydt to refer to Shirley by her
title. The assumption that a Black woman cannca pedge was so powerful that it overrode the
most basic rule about how to behave during anvreer.

3. Judge Shirley’s efforts to apply controlled praessing

The point of this vignette is that the white judgesle and female, did not take seriously the
concerns of the Black female judge. We have shenradle that the automatic processes of
stereotyping and categorization played to bringuabws situation. Judge Shirley tried to intetrup
the stereotyped thinking of her colleagues. [SHOVEQHEAD SEVEN] You will recall from the
Primer that three conditions contribute to the odidu of stereotypical thought:

(1) additional information - she pointed out thesrdspect she was accorded by the
interviewee,

(2) increased attention to that information - sbted the implications of the interviewee’s
attitude should she be hired; and

(3) motivational incentives that support increasgigntion and indicate disapproval of
stereotyping.

Judge Shirley ran into trouble with the third promather than acknowledging that the interviewee
may have been engaging in stereotyped thinkingjradidating their disapproval of it, the judges
chose not to pay attention to their colleague’sceoms, a choice which may have come out of their
own stereotyped thinking about Judge Shirley.

Without that third prong - remember that all thoemditions must be present in order to reduce
stereotyped thinking and discriminatory action dglel Shirley didn’t stand much of a chance of
having her concerns addressed. So the questiamiesg how could these judges have indicated
their disapproval of stereotyping? How can yoyuages create the motivational incentives that
support increased attention?
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These questions are important for all women ofrcatao interact with the justice system, not only
those who are judges.

Ask participants what they think it takes to mdaevadges to be attentive to the way they interact
with their colleagues. What will make them listemvomen of color in any kind of meeting rather
than ignoring or just “not hearing” them? Invisiltty is a major complaint of women of color, and
often for white women and men of color as well.

V. Possible panel discussion by women of color20-30 minutes)

At one pilot several of the women of color judgesraling said they would have liked a specific

time in the program to present their own experiesnag an antidote to the denial that the kind of

discrimination depicted in the role play is realbeurrent. This preference surprised the authérs o

the curriculum because at both pilots there wereneo of color judges present who specifically

declined to speak publicly about their experienbesause of concern about the presence of
colleagues who were the offenders. We used tlogies without labeling them as theirs. Thus, we
suggest the following:

If there will be several women of color judges ma#pating in your program as faculty and
attendees, consider contacting them to ask whétlegrwish to constitute a panel at the program to
discuss their own experiences. Whatever theirepeeice with respect to a formal panel, apprise
them of the “Judge Shirley” role play and encourgfjem to speak out during the discussion to
make these situations real for their colleagues.

VI. Documented Need: Implications of Stereotype$or Women of Color in the
Courts (30 minutes)

In this segment the judge/moderator discusseshing teason for this program: the research
documenting that the stereotypes about women of eoé producing disparate treatment in the
courts. The judge/moderator:

. introduces this research with quotations aboet pnoblem generally;
. conducts a plenary discussion with the group &lspecific problem areas; and
. presents a short lecture on the specific areasial in the Discussion Guide, infra,

to cover any topics not elicitetliring the discussion.

Following is a suggested script for this sectid&tugment the information given with research from
your state’s task forces on race, ethnic, and gebdss.

A. Documented Need: Overview
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The third reason for today’s program is the docuedneed for judicial education about women of
color in the courts. Since the early 1980s supremet task forces across the country have
examined the nature and extent of gender, racthétmic bias in their own jurisdictions. All have
found similar serious problems. A thread runnimgptigh their reports is that although there has
been insufficient research into the particular peois confronting women of color in the courts,
what is clear at even the current level of knowkedgthat whatever the problems are for white
women or for men of color, they are that much naaneplex for women of color.

In 1994 the American Bar Association MulticultuMomen Attorneys Network issued a report
based on the findings of the gender, race andethas task forces, regional conferences in New
York and San Francisco and a series of roundtabdeissions with women of color attorneys in six
geographically diverse cities. The report, whilnicluded in the Readings for this unit, states:

Perhaps the most shocking reports reviewed by gte/dik involve the disrespect
toward multicultural women lawyers in the courlsom judges to court personnel,
multicultural women lawyers are treated like indesi rather than officers of the
courts®®

Show participants where this report is and encoerdgem to read it.

In 1991 the Special Committee of the State Bar edr@ia on the Involvement of Women and
Minorities in the Profession wrote in its Reportigded “The Effect of Gender and Race on the
Practice of Law in Georgia,”

The Race and Gender survey results indicate tleae thre issues that must be
addressed before minorities and women are truby@éid the same opportunities as
whites and men in the legal profession. Of paldiceoncern is the status of
minority women who, differing from the traditionabrm in both race and gender, are
most likely to encounter and perceive discriminadad most likely to perceive their
status in the profession negativély.

In 1997 the California Judicial Council Advisory @mnittee on Racial and Ethnic Bias in the Courts
wrote in its Final Report, “women of color encountieial barriers of racism and sexism in the
justice system and legal profession ... whethétigant, lawyer, judge, witness, court personrrel o
law student” and that there should be “programsifipally aimed at relieving and eliminating the

%Report of the American Bar Association MulticuliWdomen Attorneys NetwqfKHE BURDENS OFBOTH: THE
PRIVILEGES OFNEITHER 25 (1994) [hereinafter ABMWAN REPORT].

YReport of the Special Committee of the State B&ewfrgia on the Involvement of Women and Minoritiethe
Profession THE EFFECT OFGENDER AND RACE ON THEPRACTICE OFLAW IN GEORGIA 153 (1991).
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burdens imposed on women of color in all aspectisefegal and justice system.” These statements
echoed the recommendations from the 1995 Natiooaf€ence on Racial and Ethnic Bias in the
Courts attended by over 400 state chief justiaedggs, court administrators, judicial educators,
lawyers and law professors. The concerns expredsbet conference about women of color are
discussed in the article by Judge Ben Aranda, “Womik Color: The Burdens of Both, The
Privileges of Neither,” in the Readings for thigtur{Again, show participants where the report is
and encourage them to read it.)

Add pertinent material from reports from your ovats’s gender, race, and ethnic bias task forces
and similar studies.

B. Plenary Discussion and Lecture: Problems for Womn of Color in Specific Areas
This section includes a discussion and a lectdtdiscussion Guide follows these instructions.

Thisisacritical part of thecurriculum. If the specific waysin which stereotypes affect women of
color in the courtsare not detailed, participants may not understand the problem or why they need
to deal with it as something apart from race bias or gender bias.

Discussion

Have a flip chart at the front of the room on whekacilitator records the issues raised.

Ask participants to share examples of specific €aseurt interactions, and court employment
situations they have encountered or heard abowtiich stereotyped thinking about women of color
influenced the situation or outcome. The particiigashould note the specific stereotype illustrated,
and how the parties involved were affected by'lte presenter should tie the cases and incidents
cited by participants to the research and casesdcih the Discussion Guide, and elaborate on
participants’ points. Do not let participants facwnly on women of color lawyers and judges.
Insist on discussing substantive law issues. If x@ipresenting the unit on violence at your
program, also limit the discussion around domesgiidence by pointing out that this will be the
focus of an entire unit later in the program.

The moderator and facilitators should be prepa@biteak the ice by offering some examples such
as those enumerated in the Discussion Guide offotlmving pages, in case the group does not
readily respond.

The Discussion Guide cites research documentirgadige treatment of women of color under the
following topic headings:
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VI.

How Stereotyped Thinking Affects Women of Coés Victims of Crime or as Plaintiffs

A.

B
C.
D
E

Victims of Domestic Violence
Rape Victims

Poor Plaintiffs

Implications for Damages Awards

Lack of Credibility and Value

How Stereotyped Thinking Affects Women of Cols Defendants

A.
B.
C.

Battered Women Syndrome
Prostitution

Juvenile Justice System

How Stereotyped Thinking Affects Women of Coks Mothers in the Court System

How Stereotyped Thinking Affects Women of Cols Potential Jurors

How Stereotyped Thinking Affects Women of Coéw Attorneys

How Stereotyped Thinking Affects Women of Cobs Court Personnel

Lecture:

To the extent these issues are not raised by fyaattits, the judge/moderator should be prepared to
present them in a short lecture.

Fact Sheets

After the group discussion, and the short lectbiome is necessary, tell participants that in their
packets is a set of Fact Sheets on Women of Qotbei Courts and the Community which provides
the facts on issues such as welfare and brieflggmts a number of areas where stereotypes are
damaging to women of color in the courts. Theset Sheets are included as handouts at the
Overheads & Handouts tab for this unit.
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DISCUSSION GUIDE

The following discussion guide lists various sitaas by category: women of color as victims of
crime, plaintiffs, defendants, mothers, potentiebyjs, court personnel and attorneys. The fa@litat
can also spark discussion by asking such quesii®fiBoes the stereotype of the Latina as a sexy
vixen affect a Latina’s interactions with the ca®rtIf so, how?” or “How are victims of domestic
violence who are women of color affected by theesitypes about them and their communities?”

Note About Possible Issues and
Underlying Assumptions on the Part of Participants

Be aware of the following possible responses framti@pants.

Some participants may evidence a certain amouimicoédulousness about the scope or even the
existence of the problems and issues faced by warhealor in the courts. They may express
outright disbelief that various examples actuadlppen. They may proclaim that various anecdotes
are “isolated incidents,” attributable to isolabedividuals. The moderator should point out that t
participants’ failure to take the issues of womeéaador seriously and at face value is indicative o
the larger problem. The moderator should ask tleeedulous participants how the various
stereotypes about women of color play into thercggtions that the complaints and concerns are
exaggerated or trivial.

Some participants may protest that the problenmssae happen to all women, or to all people of
color, and are not specific to women of color. Tiederator should acknowledge the truth of this
protestation, but point out that it begs the questiThe moderator should reiterate that for women
of color, it is impossible to separate the racisaytexperience from the sexism they experience; tha
is the meaning of intersectionality. Point outtteeen if the problems discussed illustrate “just”
sexism or “just” racism, they affect access toipgstor the individuals involved, and should dtidi
eradicated.

l. How Stereotyped Thinking Affects Women of Coloras Victims of Crime or as
Plaintiffs

A. Victims of Domestic Violence
Battered women of color may encounter judges anattcpersonnel who believe minority

communities are “naturally” violent, so nothing aanshould be don®¥. Manavi, a New Jersey
organization that works with battered women fromatBdeast Asia, reports a case in which a judge

23enny RiveraDomestic Violence Against Latinas by Latino Malkes:Analysis of Race, National Origins and
Gender Differentials14 B.C. THIRD WORLD L. J.231 (1994).
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declined to continue an order of protection gratbesiPakistani woman, saying, “How do we know
[the violence] is not part of your culturé?"During public hearings on racial and ethnic liethe
state courts, a prominent California attorneyifiest about judicial attitudes toward African-
American and Asian-American victims. She stateat tjudges appeared to believe that in the
African American community, violence was much maceeptable ‘culturally’ and, therefore, there
was not the same seriousness paid to the testimfoiffican American women®* She further
stated “that some judges consider Asian Americam&mto be more submissive than White
women, and therefore the domination of the womahdsymale partner is expected and culturally
accepted, even if it involves violencg.”

I mplications

If a judge decides not to grant or continue a a@sitng order or other form of protection to a woman
of color because of his or her perception thateriok against her is somehow acceptable, the
consequences for her bodily integrity, her statmioid, her socioeconomic status, and possibly her
life are obvious and serious. The credibility pesbs often faced by women of color, and the lack of
English language fluency of immigrant women of cpédso affect these women’s access to justice.
(For further discussion of women of color as vidirof domestic violence, see the expert
presentation in Unit Ill: Women of Color as VictimsGender-Based Violence)

Women of color domestic violence and rape victini®ge assailants are men of color - the vast
majority of the cases - are often criticized byitleyn communities for putting their men into the
criminal justice system because of its maltreatroénen of color. Only by reforming the system
for men of color can the courts achieve safetyfaidess for women of color.

¥Telephone interview with Dr. Shamita Das Dasguftecutive Director, Manavi (June 2, 1997).

“FINAL REPORT OF THECALIFORNIA JUDICIAL COUNCIL ADVISORY COMMITTEE ON RACIAL AND ETHNIC BIAS IN THE
CouRTS140 (1997), citing testimony of Sheila Kuehl, catrenember of the California Assembly [hereinafter
CALIFORNIA REPORT].

d. at 141.
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B. Rape Victims

African-American women are stereotyped as beingn@ouous and, by extension, unrapeable.
They are perceived as being less harmed by sessalih. Recently in Westchester, N.Y., after an
acquittal in a case where a Black woman was rapeldebexamining table by a white doctor, a juror
wrote to the prosecutor, “We thought a Black feniikethat would be flattered by the attention of a
white doctor.*® In a case involving the rape of a thirteen-yddrBack girl, a juror argued that “a
girl her age from ‘that kind of neighborhood’ prahyawasn’t a virgin anyway?>’

'®Telephone interview with Barbara Eggenhauser, fasiDistrict Attorney, Westchester County, NY (A1,
1992).

Y"Gary LaFree, RPE AND CRIMINAL JUSTICE 219-220 (1989).
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Another indicator is the misuse of the culturaletesie to excuse the rape, molestation, and murder of
women and girls of cold Sexual assault and kidnaping have been deferslearaof a marriage
ritual in “marriage-by-capture” cases. Bludgeoningife to death after learning of her infidelity
was excused as a normal reaction in a more vicldhire. (For further discussion of women of
color and cultural defenses, see the expert pras@min Unit VV: The Cultural Defense and Cultural
Evidence.)

I mplications

A study of 331 jurors in Indianapolis rape casesaded jurors’ adherence to stereotypes about
Black women as promiscuous and less harmed bydaee® resulting in extreme dismissiveness
of Black victim’s claims?® Even where guilt is found, the injury to rapetivits of color may be
devalued. A study of sentencing in Dallas, whiofplys jury sentencing in noncapital crimes,
found that while the median sentence for a Black mio raped a white woman was 19 years, the
median sentence for a white man who raped a Blackam was 10 years, the median sentence for
white/white rape was 5 years, for Latino/Latinag@p5 years, and for Black/Black rape 1 y&ar.

In addition, Black rape victims are less likelyrttheir white counterparts to report their assaults
because they are aware, as described above,sietieetypes that devalue the rape of Black women,
and they are aware of the bias inherent in theinghjustice systerf® (For further discussion of
women of color as victims of rape, see the expasgntation in Unit ll.)

¥ g, Yxta Maya MurrayThe Battered Woman Syndrome and the Cultural Def@f&EDERAL SENTENCING
REPORTER197 (1995); Riverasupranote 12, at 251.

Gary LaFree et alJurors’ Response to Victims’ Behavior and Legaliéssin Sexual Assault Trial32 Soc.
ProOBS 389 (1985).

DJennifer WrigginsRape, Racism, and the La@/Harv. WOMEN'sL.J. 103 (1983).
ZRay F. HerndorRace Tilts the Scales of Justi@aLLAS TIMES HERALD, Aug. 19, 1990, at Al.

ZKimberle CrenshawMapping the Margins: Intersectionality, Identity IRizs, and Violence Against Women of
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C. Poor Plaintiffs

A disproportionate number of poor women are wonfesotor; thus a disproportionate number of
welfare recipients are women of color. These wofaega overt bias in their interactions with the
courts. An urban male attorney wrote to the NewkYask Force on Women in the Courts:

Color, 43 SAN. L. REv. 1241 (1991); Gail Wyatt, “The Sociocultural Cotttef African American and White
American Women's Rape,” 48 Jr SOC. ISSUES77, 86 (1992).
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Most of my clients are Black and Hispanic welfageipients, often single mothers.
It is clear to me that judges and court personaeéla profound lack of respect for
these clients. . . manifested by rude commentar ebepressions of dislike. . . . [At]
the very least, [this behavior] convinces my clethtat they cannot expect to find
justice in such a courtroofi.

The stereotypes about poor women of color as noglterd working and as having children just to
get a bigger welfare check are daily hardened éyrtedia, whose “exclusion of the diversity of poor
women and the complexity of their experiencecreates a deviant image perpetuating the concept
of individual moral fault and driving legal debafé. These stereotypes affect courts’ views of these
women in multiple ways, including the availabily services from administrative agencies and
decisions about custody, foster care and abuseegidct.

The California Judicial Council Advisory Committee Racial and Ethnic Bias in the Courts notes
in its Final Report that an overwhelming majorifyttee litigants in family courts appear in propria
persona (pro per), without the assistance of cduridee report continues:

California Assemblywoman Sheila Kuehl noted thap8&ent of the pro pers in Los
Angeles are women. While gender and poverty shooicffect the family court’s
processing of divorces, one witness testifiedahdivorce just languishes’ when pro
pers cannot afford mandatory mediation fees.

... Assemblywoman Kuehl described the partigganper as ‘primarily women of
color’ who ‘were consistently treated with lesspest and given insufficient
information to carry out the roles that were assthrio them in representing
themselves®

“Report of the New York Task Force on Women in thet§ 15 ForRDHAM URB. L.J. 11, 122 (1986-1987).

I ucy A. Williams, Race, Rat Bites and Unfit Mothers: How Media Disseunforms Welfare Legislation and
Debate 22 FORDHAM URB. L.J. 1159, 1196 (1995).

ZCALIFORNIA REPORT, supranote 14, at 165-166.
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In addition, the perception that communities obcare by definition poor often means that women
of color in divorce actions are not granted alim&hgnd that women of color are not granted
restitution in domestic violence situations becajusiyes and other relevant court personnel
presume, with little or no further inquiry, that mef color have no monéey.

®Twila L. Perry,Alimony: Race, Privilege, and Dependency in ther@efor Theory 82 Geo. L. J. 2481
(September 1994).

#Interview with Jenny Mulgrav, New York Victims’ Seces Agency (April 1997).
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D. Implications for Damages Awards

The devaluation of women of color, combined with thlame the victim” mentality toward the
poor, can impact findings of comparative negligesnog damages awards in civil cases. The Florida
case of Wright v. CTL Distribution, In¢s contained in the Readings for this unit. Is tiegligence
case arising out of an automobile accident, brohglain African-American woman, a juror reported
that several members of the jury said they didwentt to award anything to the plaintiff because
“she was a fat black woman on welfare who wouldoyrblow the money on liquor, cigarettes, jai
alai, bingo or the dog track® Unreported in the case is the fact that the fifaivas not on welfare,

but rather was receiving worker’'s compensatiomatiime of the accident. The stereotypes about
Black women are so strong that her being unemplayemmatically marked her as being on welfare.

E. Lack of Credibility and Value

The perception that women of color are not crediblatelligent or competent affects the weight of
their testimony as witnesses in their own and atlerses, their testimony as expert witnesses, and
their arguments as attorneys. This perceptiontb@groblems it engenders are exacerbated for
immigrant women who either do not speak Englistparak it with an accent. In addition, women of
color in court “are being addressed by first nanezs)s of endearment (honey, sweetheart, dear) and
diminutives (girl, little lady),” while their whitenale counterparts are routinely addressed by their
surnames and titléS. This is perceived as particularly disrespectfulte African-American
community.

The general devaluation of women of color is evadehby sentences meted out for convictions of
criminal acts against them. Sentencing in rapesictions was discussed above. The death of
Latasha Harlins, a 15-year-old Black girl, providesther example. She was shot in the back of the
head by a female Korean merchant who had unjustlysed her of stealing a container of orange
juice. Her assailant was convicted of voluntarynsfaughter and sentenced to 400 hours of
community service, a $500 fine, reimbursement o&fal costs, and 5 years’ probatidn.

Z\Wright v. CTL Distribution, Inc., 650 So. 2d 6445 (Fla. App. 1995).

ABA MWAN RePORT, supranote 10, at 26, citing a summary of the varioug rand gender bias studies prepared
by the National Judicial Education Program to Prnequality for Women and Men in the Courts.

¥Wanda ColemarBlacks, Immigrants and America: Remembering Lata$ha NATION, February 15, 1993, p.
187.

35



When Bias Compounds: Insuring Equal Justice for Woran of Color in the Courts
Unit |

Il. How Stereotyped Thinking Affects Women of Cole as Defendants

Stereotypes of women of color, particularly AfricAmerican women, as aggressive and hostile
adversely affect them as defendants in the costesy.
A. Battered Woman Syndrome

Stereotypes about African-American women directigitcadict the images that many hold about
battered women as white, blonde, small, meek, eodanically dependent on their husbands. Ina
comprehensive article on this issue, Professortdghdbore observes:

These images work against African American womesuich an extent that they
must struggle to rise above them. If judges amdrguview them as strong and
domineering, they are unlikely to believe that é&m American women suffer
psychologically as a result of being battered. iAgthey are more likely to be
viewed as deserving of, or in some way the caugb®¥iolence perpetrated against
them. These images prevent judges and jurors frieming African American
women in the same way they view the mythical wirvtenan: virtuous and fragile;
worthy of being protected and respected.

B. Prostitution

Perceptions of women of color as promiscuous imitest experience of the justice system. The
Final Report of the California Judicial Council Asery Committee on Racial and Ethnic Bias in the
Courts notes the following statistics:

[A]n estimated 40 percent of all prostitutes areneo of color, but 55 percent of
those arrested and 85 percent of those who seneeiti jail are women of color.
These percentages do raise general questionsthbgrception of ‘deviancy’ when
women and not their clients are arrested; theyralise specific questions about the
disproportionately large numbers of minority womailed compared to White
women?2

The Advisory Committee also cites the followingtistiacs from the Florida Supreme Court Racial
and Ethnic Bias Study Commission:

3Shelby A. D. MooreBattered Woman Syndrome: Selling the Shadow toduge Substang&8 HowL.J. 297,
333-334.

32CALIFORNIA REPORT, supranote 14, at 146.
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Nationally, although the number of women in thentnial justice system is much
lower than men, the racial disproportions are simiFor women in their twenties, 1
out of every 37 Black women, compared to 1 outvaireg 100 White women, [is]
incarcerated or otherwise under criminal justicetad. The corresponding rate for
Hispanic women is 1 in 58.

C. Juvenile Justice System

33d. at 147.
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The disparate experiences of women of color ircthet system as defendants begins in the juvenile
justice system. A lack of cultural sensitivity akmbwledge among juvenile court personnel can
often result in girls of color not being afforddxdttsame presumptions of femininity and innocence
that are often extended to white girls. African-&maan girls may be seen as aggressive or showing
a lack of remorse when they act assertively ratiaar deferentially. Thus, they often receive harsh
punishment than girls who act more conventionaigyihine. By contrast, Asian-American, Native
American, and Latina girls, often taught to shoviedence to adults, may exhibit subdued conduct
that is perceived as evidence of guilt or ruderiéss.

lll. How Stereotyped Thinking Affects Women of Cobr as Mothers in the Court
System

During public hearings on racial and ethnic biathi California state courts, various individuals
raised the concern that people of color are judigexligh the filter of white, middle-class valu®@s.
This filter combines with stereotypes about womeootor as “bad mothers” to negatively impact
outcomes in cases involving allegations of abuskraglect, and other situations involving these
women and their children.

For example, the overwhelming majority of pregn@oimen prosecuted for exposing their babies to
drugs while pregnant are Blagk.n her article on the punishment of pregnant érgjcts, located
in the Readings for this unit, Dorothy E. Robendses:

#Girls Inc.,Prevention and Parity: Creating Solutions for GiifsJuvenile Justicat 20-21 (Summer 1996).
3CALIFORNIA REPORT, supranote 14, at 161.

¥Dorothy E. RobertsPunishing Drug Addicts Who Have Babies: Women ¢6iCEquality, and the Right of
Privacy, in CRITICAL RACE FEMINISM 127 (Adrienne K. Wing, ed., 1997).
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A New England Journal of Medicirsudy of pregnant women in Pinellas County
[Florida] found that only about 26 percent of thede used drugs were Black. Yet
over 90 percent of Florida prosecutions for drugsabduring pregnancy have been
brought against Black women. . . .

It is unlikely that any of these individual actggevernment officials, hospital staff,
prosecutors, legislators] intentionally singled Blaick women for punishment based
on a conscious devaluation of their motherhoocde dibproportionate impact of the
prosecutions on poor Black women does not resrtt Buch isolated, individualized
decisions. Rather, it is a result of two centuoésystematic exclusion of Black
women from tangible and intangible benefits enjolygavhite society’

Another result of this systematic exclusion isfitreed medical treatment of pregnant women. In
1987, theNew England Journal of Medicimeported the results of a national survey of dbsians.
The survey showed that twenty-one court ordersldesh sought for the medical treatment of
pregnant women without their consent. Seventedémeodrdersvere sought against Black, Latina,

or Asian women. The court issued orders in eightéehe twenty-one casés.
Lisa C. Ikemoto describes the “negative stereotypesing a picture of the bad mother:”

She has little education. Perhaps she does netstadd the nature of her refusal to
consent. She is unsophisticated, easily influebyesdimple religious dogma. Sheis
pregnant because of promiscuity and irresponsibifhe is hostile to authority even
though the state has good intentions. She isiabtel She is ignorant and foreign.
She does not know what is best. The cases asbebe characteristics to the bad
mother; this is the subtext, the things that carlgde said. They make it easier to
assume that the woman’s will should be overriddEmey also offer moral grounds
for intervention. The expressions of anger, fratgdn, and righteousness in the case
reports and opinions strongly evoke the things ¢hatnearly be said. Not stated is
that these assumed characteristics are particulsteteotypes of poor women of
color. So, what goes unsaid is that she is Blslk;is Hispanic; she is Asian; and
she is poor?

¥d. at 131.

| isa C. IkemotoFurthering the Inquiry: Race, Class, and Culturetie Forced Medical Treatment of Pregnant

Womenin CRITICAL RACE FEMINISM 137, 140 (Adrienne K. Wing, ed., 1997).

39d. at 140.

39



When Bias Compounds: Insuring Equal Justice for Woran of Color in the Courts
Unit |

Karen Aileen Howze, an attorney experienced in alausl neglect cases in the Family Division of
the Superior Court of the District of Columbiagsiseveral situations in which women of color were
disadvantaged due to the ignorance or lack of wtaleding of their cultural practices and norms on
the part of white social workers, attorneys, anteotcourt personnel. One psychologist
recommended that an African-American mother shaolchave physical custody of her daughter
because, during an unsupervised visit, the womplealba chemical to the child’s hair. The judge
in this case was an African-American woman, whoausithod that using chemical straighteners on
the hair of African-American girls is standard pree in that community and makes grooming

easier. Otherwise, the psychologist’s conclusiagghtrhave led to a result not in the best interefsts
the child?®

Other Implications

“Karen Aileen Howze, EsqGultural Context in Abuse and Neglect Practicefodges and AttorneysABA
Center on Children and the Law, 45-46 (1996) [hexftér “Cultural Context™].
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In an article entitled “Self-Fulfilling Stereotypédocated in the Readings for the Pre-Program
Primer, Mark Snyder describes psychological reseattch indicates that “people treat others in
such a way as to briraut behavior that supports stereotyp&s.Negative assumptions on the part
of court personnel, attorneys and social workees thie anger and resistance of women of color.
Their anger inhibits their ability to fully partjzate in the proce$8. It also reinforces stereotypes
about certain women of color as hostile, unsympgethand undeserving. In addition, parents
without resources and parents without educatidiglhd back, who are disproportionately people of
color, become resigned to being treated as noiesniit their and their children’s cas@s.

IV. How Stereotyped Thinking Affects Women of Colo as Potential Jurors

Attorneys’ perceptions about women of color afigbether these women are chosen to sit on juries.
An African-American male prosecutor characteriza@rweight African-American women as
“really dangerous to me” and refused to seat thféleem as jurors in a criminal ca8eThe same
prosecutor considered Black women with braideddsairadical,” and typically used his peremptory
strikes to preclude them from jury panels as Well.

In a drug distribution case in New Jersey, the WA&orney’s office struck from the venire an
African-American woman who described herself a®stgd employee, a college student, a single

“Mark Snyder Self-Fulfilling Stereotypes RACE, CLASS AND GENDER IN THEUNITED STATES 370, 375 (Paula S.
Rothenberg, ed., 1994).

“?Cultural Contextsupranote 40 at 2.
“d. at 49.

“**Tanya SchevitzAppeals Court Backs Banning of Fat Jurors; BlactoAtey’s Challenge of Three Black Women
Upheld, THE SAN FRANCISCOEXAMINER, February 8, 1995, p. A-1.

4.
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mother of two, and a licensed cosmetologist witinie and aerobics as hobbies. She lived in rental
housing in Newark. She was challenged as a patgmtor based on the idea that “it's a person that
may be involved in a drug situation where she li#8sStereotypes which depict African-Americans
as poor, criminal, promiscuous, and living in tiheto underlie the assumptions upon which this
peremptory strike was based.

*%U.S. v. Uwaezhoke, 995 F.2d 388 (1993)
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I mplications

The issues dealt with in Batson v. Kentued in_J.E.B. v. Alabama ex rel. T.&e implicated
when women of color are struck from jury panelsduse of perceptions about them as women of
color. Can people of color receive fair trials dref juries of their peers if women of color are
excluded based on stereotypes about them?

V. How Stereotyped Thinking Affects Women of ColorAs Attorneys

Since the stereotypical lawyer is presumed to ltle Wwhite and male, attorneys who are women of
color often show up in court or for depositions anelassumed by judges, court personnel, and other
lawyers to be the court reporter, the defendaetgifendant’s mother, wife, or sister, or a social
worker. At the various round-tables held by theekiwan Bar Association Multicultural Women
Attorneys Network in preparation for their repantided The Burdens of Both, The Privileges of
Neither, located in the Readings for this unit, numeroosnen reported having experienced this
problem. An African-American woman attorney ddsed the time that a white female judge
addressed her white female client, who was drasdettered jeans, as “Counsel,” even though the
attorney wore a suit and carried a briefcisAnother similarly attired woman of color attornegs
mistaken for a janitof®

This problem is also documented in findings ofttek forces on gender, racial and ethnic bias in
the courts. The Special Committee on Gender obtkae Circuit Task Force on Gender, Race and
Ethnic Bias reported that 1% of white men, 10%mafority men, 9% of white women and 33% of
minority women experienced nonrecognition of tlagiorney status by federal judg@sSimilarly,

3% of white men, 31% of minority men, 39% of whit®emen and 50% of minority women
experienced nonrecognition of their attorney sthguspposing counséf. The Final Report of the

“’ABA MWAN REPORT, supranote 10 at 26.
“9d.

*Report of the Special Committee on Gender Prepfimethe D.C. Circuit Task Force on Gender, Race] an
Ethnic Bias 84 Geo. L. J. 1651, 1743 (1996)

50d. at 1743 note 92.
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California Judicial Council Advisory Committee oaétal and Ethnic Bias in the Courts, excerpted
in the Readings for this unit, cites the testimohg former President of the Black Women Lawyers
Association:

“I've also been asked was | the social worker, aftdough | was a social worker
many years ago, | certainly was not in court int @epacity, and my colleagues
[White], both female and male, were not asked tisasee questions>®

ICALIFORNIA REPORT, supranote 14 at 150.
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When multicultural women attorneys successfullylelssh their identity as attorneys, judges and
other court personnel often challenge their créitfand assume that they are incompetent. For
example, a judge asked an African-American womemmragy with the antitrust division of the U.S.
Department of Justice if she “really understoodttal economics involved in the case she was
handling.® The Working Committees of the Second Circuit TEekce on Gender, Racial and
Ethnic Fairness in the Courts reported that “wonm@nority attorneys in private practice are
significantly more likely than their male countergsato report . . . having their competence
challenged (51% and 4%, respectively) or [being$taken for a non-attorney (62% and 4%,
respectively).®® This attitude is evidenced by the widespreaddjsect shown toward multicultural
women lawyers in the courts. The Multicultural WemmAttorneys Network reports that:

The Network reviewed race and gender bias studiesréssioned by state supreme
courts that examined discriminatory behavior withiecourt system. Study findings
all indicate that multicultural attorneys strondpglieve that judicial discretion is
usually exercised against them, that gender-biasmiduct or racial/ethnic
discrimination is exhibited by opposing counsel amegular basis, and these
differences in treatment or attitude have an efd@cthe outcome of litigation.

For example, the Report of Gender Bias Study dithssachusetts Courts concludes
that multicultural female attorneys are more likilgin white women to be subjected
to inappropriate sexual comments or touching byrtcemployees. In addition,
multicultural women are more likely than any othesup of attorneys to be berated
by a judge for no apparent reason.

I mplications
In addition to the extra stress these problemspaattorneys preparing and presenting their cases

behavior by judges and court personnel which olshodevalues an attorney who is a woman of
color may erode the confidence of a client in hiker attorney. When such behavior occurs in the

%2d. at 149.

S3DRAFT REPORT OF THEWORKING COMMITTEES TO THESECOND CIRCUIT TASK FORCE ONGENDER, RACE AND
ETHNIC FAIRNESS IN THECOURTS 62 (June 1997).

*ABA MWAN REPORT, supranote 10, at 25-26.

45



When Bias Compounds: Insuring Equal Justice for Woran of Color in the Courts
Unit |

presence of the jury, it can affect their delibiersd; they or the judge may give less weight to
perfectly valid and credible arguments made byra¢tgs who are women of color.

VI. How Stereotyped Thinking Affects Women of Colo as Court Personnel

Task forces on racial and ethnic bias in the caefqisrt that women of color are not hired in court
administration or by judges in representative nuslmehen compared with their numbers in the
general population. The Florida Supreme Court &aeid Ethnic Bias Study Commission noted
that “because of benign neglect, political patrayay otherwise, the judicial system in general
simply has not seriously committed itself to exiegdopportunities for employment to minority

women.®® A minority female who applied for a position wighjudge in that state related the
following incident:

When | arrived at the interview, the judge informrmad that | was called because |
had an interesting resume and he wanted to meetimgever, he went on to inform
me [that] | had no chance of being hired becausaays hires persons who are
recommended by his buddies from law schdol.

The Final Report of the California Judicial Courfilvisory Committee on Racial and Ethnic Bias
in the Courts expresses similar concerns. In @lédtnia court system, women of color are over
represented in clerical positions, but “the pictis®t as bright when you start talking about the
number of employees in supervisorial, manageral, eecutive positions . .>*

I mplications

Judges’ reluctance to hire women of color law dekkeps them out of positions that are an
important entree to the profession. The lack ainen of color in policy-making and other positions

*Florida Supreme Court Racial and Ethnic Bias S@dgnmissionSpecial Concern: The Experiences of Minority
Women in the Judicial SysteMVHERE THEINJUREDFLY FOR JUSTICE 49, 52 (1991).

|d. at 54-55.

*8CALIFORNIA REPORT, supranote 14, at 154, citing Judge Roger K. WarremnfarPresiding Judge of the
Sacramento County Superior Court, current Presidietie National Center for State Courts.
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in court systems can exacerbate the feeling oftouess of the system who are also people of color
that the system is biased against them and doesxisttto meet their needs. In addition, the fact
that there are so few women of color, who may beemsensitive to the needs of people of color, in
policy-making positions may indicate that the caydtem in fact does not meet the needs of people
of color.

End of Discussion Guide
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VII. Why the Courts Must Respond to this Need (10 Minutes)

There are two reasons the courts must respone tdatumented need to address women of color
issues in the courts: the changing nature of tipeilation and our obligations under the Code of
Judicial Conduct.

A: Changing Nature of the Population

Following is a suggested script for this sectiddn overhead and a handout showing the
demographic breakdown for the United States in 188 projected for 2010 are at the
Overheads & Handouts for this unit. You will havecreate an overhead and a handout
showing a similar breakdown for your state.

The changing nature of our population means thabaing percentage of our population is
affected by the stereotypes about women of colar we have been discussin@hpw
population overheads In your packets are handouts which show the dpaphic
breakdowns of the population of the United Statebd our state in 1990, and the projected
breakdowns for the year 2010. As our populaticemges, consumer satisfaction with the
courts and genuine access to justice require aitetatthe varying needs of different groups.
Women of color have particular needs, and thesdsiare sometimes different for women
from different communities of color. Today, mamud systems are involved in projects to
improve those systems from the point of view of emscto justice and consumer
satisfaction—to make them fairer, more accessibteumderstandable. In our stfitesert
your state projects, e.g. Commission on the Fubfitbe Courtg

B. Code of Judicial Conduct

Following is a suggested script. Overheads Tenkegien showing ABA Canons 3(B)(5)
and (6) are located in the Overheads & Handoutdeeibhis unit. If your state has adopted
these canons, make an overhead specific to yote. dfanot, make an overhead of your
relevant canon.

The fifth and overarching reason for this prograrthat without focusing our attention on
women of color in the courts we cannot meet ouigatibns under the Code of Judicial
Conduct. Canon 2 of the Code has always diretiad'A judge shall respect and comply
with the law and shall act at all times in a manthet promotes public confidence in the
integrity and impartiality of the judiciary.” Buh 1990 the American Bar Association,
responding to the findings of supreme court tas&d® on gender, racial and ethnic bias in
the courts throughout the country, amended the M@dde of Judicial Conduct to state
explicitly in Canons 3B(5) and (6) that a judge may manifest bias or prejudice based on
race, sex, religion, national origin, disabilitgea sexual orientation or socioeconomic status
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nor permit those under the judge’s direction andtrd to do so. In 199  [your state]
became one of the 38 states that has adoptedctueses to dat®.[or Our state adopted its
version of these canon®]

[SHOW OVERHEADS TEN AND ELEVEN WITH CANONS. THESERE CANONS
3(B)(5) AND (6)]

How can we carry out our obligations under thes®na if we cannot recognize bias or
prejudice in others or in ourselves?

All the data that we have documents that the lmagranting women of color in the courts is
widespread but little acknowledged. It is cleattll judges—and | include both men and
women and judges from every racial and ethnic baxkgl—need to explore these issues
fully in order to understand the complexity of thases facing women of color and how they
operate in the courts.

VII. What Steps Can Judges Take to Insure Equal Jstice for Women of Color in the
Courts

Suggested Time Frame:

Role play of argument in a hypothetical case 10 minutes
about voir dire questions, Walker v. Blue Truck

Small groups rule on and discuss the voir dire case 25 minutes
and other types of proactive and reactive intefreest

that are appropriate for judges to take to minimize

the impact of stereotypes on women of color incierts

Report Back 15 minutes

%%As of June, 1997.

%t your state has not adopted the new canons, yioaft text to indicate that the momentum is witk #uoption of
these canons and show an overhead of the ABA Muadeins.
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Note: The Report Back is optional. Some people percedpmorting back as an important
opportunity to share ideas. Others dislike itreport back can be a problem at the end of a long
program because there is invariably some repetitnmhparticipants are eager to leave. If you opt to
include a report back, instruct the successiverteponot to repeat anything their predecessods sai
but only add new ideas. If you have a report badiyst the time frame accordingly.

Following is a suggested script.

Let us now turn to what we as judges can do togreand minimize the stereotyping of women of
color in the courts in order to insure these womegumal justice. We are going to move into small
group to discuss this, but first to prime everyasrihinking, we are going to ask you to make a gulin
about asking certain types of questions in a vio&. d

Assume this is a jurisdiction in which judges coctdepir dire and invite the attorneys to submit
guestions for the judge’s consideration.

The case is a personal injury suit, Walker v. Blueck. The plaintiff is an African American
woman on welfare who claims her car was hit by larelgy truck and as a result she sustained
serious injuries. Given the make up of the comnyuttiite jury pool is largely white and working
class.

Plaintiff's attorney has submitted certain questitmthe judge, to which the defendant’s attorney
objects. Please listen to the arguments. Thedrgot is also in your folders if you want to read
along. Then, in your small groups at your tabdiscuss how you would rule and why.

In your small groups you are first to rule on WalkeBlue Truck then answer the other questions
about the case on the worksheet in your folders.

As Part Two of the small group discussion, explehatever steps you think are appropriate for a
judge to take in the courtroom, the courthousetheavider community to minimize if not eliminate
the bias women of color encounter in the courtgnntype of case or context.

Think about the specific types of cases and coueractions we identified as problematic for
women of color in the earlier discussion. What'shauld a judge do about these kinds of problems.

Record your ruling and your answers on the shemtighed in your folders. [Optional: After 30
minutes we will have a report back and discussetiesies as a group.]

At the end of the exercise we will collect everysneorksheets, compile them and distribute them
to all of you.
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Optional Report Back Instructions: In the small group the facilitator appoints a refey to take
notes and make the report back. This can be ttsopedo the facilitator’s left to avoid losing time
in finding a volunteer. If the judicial educatonéjudicial faculty prefer, they can also choose th
reporters for each group ahead of time, based oo wlthe group will be most able to quickly and
effectively synthesize and present the group’srigsd

Role Play: WALKER v. BLUE TRUCK

Players: Judge
Plaintiff's Attorney
Defense Attorney

Assign members of the group other than the fatilitato these roles before or at the start of the
program so they can act their parts with energyveGhem the script, which follows the instructions
for this exercise.

Also give the script to participants in their fotdeso they can follow along during the role plaglan
refer to it during the exercise.

At the conclusion of the role play, Judge/Moderatpeats the directions for the small group
discussion, asking participants to remove the weksfor Walker v. Blue Tru¢tom their folders
and make their notes on it.

WALKER v. BLUE TRUCK

Hearing on an Issue of Voir Dire

JUDGE Well, Mr./Ms. Plaintiff's Attorney, | see from &se papers that you want me to voir dire the
jury pool about their attitudes toward Black wonm welfare. | also see that the defendant’s
attorney is objecting strenuously. I'm going to higam him/her first. Go ahead Mr./Ms. Defense

Attorney.

DEFENSE ATTORNEY Your honor, this is not a case about race. ribisa case about welfare.
It's a simple, straightforward personal injury cabeut an alleged car accident. Plaintiff's atéyrn
is trying to play some kind of race card. Perhdpe thinks bringing this up will make any jurors
who might feel negatively about a Black woman ortfave -- and | don’t concede that there are
those kind of people in the jury pool -- feel gu#io they’ll bend over backward to find my client
liable and give the plaintiff big damages. Injagtirace into this case is totally uncalled for &and
object to the proposed questions.
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JUDGE How do you answer that Mr./Ms. Plaintiff's Attay?

PLAINTIFF’'S ATTORNEY: Your honor, | am not trying to play the race cdwam trying to ensure
that my client has a fair hearing. That simplyos possible without addressing these issues sguarel
People have strong feelings about welfare recipj@specially Black women on welfare. There is
an enormous stigma on these women. They are ségyashiftless layabouts who have babies just
to get bigger welfare checks. Look at what hapgevieen Justice Clarence Thomas denounced his
sister as a welfare queen during his confirmatiearimgs. The negative stereotypes about Black
women on welfare are so strong that no one careut e fact that she was a woman who normally
worked two jobs and who went on welfare brieflyomaer to nurse the dying aunt who had raised
her. Even though numerous commentators and newssstoed to make the truth of her situation
clear, she was labeled a welfare drone in the pubind and it stuck.

DEFENSE ATTORNEY Judge, this is ridiculous. The only relevancenglff’'s welfare status has

to this case is with respect to damages -- if vax get to that. If she also works, she gets lagjes,
and that relates strictly to what the plaintiff pes her wages are -- not to anyone’s attitudestabou
her.

PLAINTIFF’'S ATTORNEY: Your honor, this is not ridiculous. If you dorwir dire this jury pool
about their attitudes toward Black, female welfageipients, my client is not going to get a fair
hearing. And if we learn afterward that the jurjilgerations were tainted, there will be an enormous
waste of everyone’s time and resources -- incluthigcourt’s, because we’ll have to appeal and
then have a retrial.

JUDGE A retrial! That’s going pretty far. We haven’tavtried this case. What makes you think
we might have to retry it?

PLAINTIFF’'S ATTORNEY: Judge, | look at what is going on around the tguend | see that we
can't let stereotypes that can undermine fairniesser without putting them out on the table at the
start of a trial. We must eliminate the jurors wdan't get past them, and alert all jurors to pay
attention to the fact that these stereotypes nfayeimce them, however unwittingly, and however
fair these jurors believe they can be.

In 1995 the Florida Court of Appeals had to rem&and personal injury cases for retrial
because of the jurors’ race bias. One case waslgkke the one we are about to try. In Wright v.
CTL Distribution Inc.650 So. 2d 644 (Fla. App. 2 Dist. 1995) the plffimtas a Black woman on
welfare injured when a truck hit her car. The jéoynd her seventy percent negligent in the
accident. After trial a juror reported that durohgliberations several jurors said “they did nohtva
to award anything to [the plaintiff] because shewd#at black woman on welfare who would simply
blow the money on liquor, cigarettes, jai alai,doror the dog trackd. at 642. We may not want
to admit it, but this is the way many people thiakd we have to deal with it before they become
deliberating jurors.
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DEFENSE ATTORNEY Your honor, |, too, want to call the court’s attien to a case. In Stanton By
Brooks v. Astra Pharmaceutical Produats8 F. 2d 553 (3rd Cir. 1983) the plaintiff waBlack child
from a poor family. In his opening statement theaniff’s attorney said that he was “concerned @bou
the effect of having black people come to an areareithere are not many black people and expecting
to get justice from a jury which is mostly whitegpde.” Id. at 578-579. The Third Circuit said that
this was beyond the realm of appropriate advoaauy that “‘there must be restraints against blatant
appeals to bias and prejudice.’ Justice must nbtaised on racial sympathy or animositg.”at 579.

Plaintiff's proposed voir dire questions are jilg$ kind of blatant appeal. Canons 3 (B) (5)
and (6) of the Code of Judicial Conduct statedhjatige shall not manifest bias or prejudice based
race and shall require the lawyers appearing befeam to refrain from manifesting that kind of
prejudice. Plaintiff’'s attorney is violating the&anon with these questions and trying to get you to
violate the canons by asking them.

PLAINTIFF’'S ATTORNEY: Your honor, let me respond to defendant’'s comsemt both the
Stantoncase and the Code of Judicial Conduct.

In Stanton There the lawyer said in his opening argument i@y had confronted their
concerns about race and class in voir dire andhfaltthe jurors’ answers indicated that they cinyld
the case “not on the basis of passions, or pregudiceconomic basis, but on the facts and thée law.
Id. at 579. So it's apparent that the Startiad judge permitted the lawyers to ask on vaiedhe
guestions they felt they needed to ask about nadelass, and that there was no objection to this o
appeal. That s all we are trying to do here. Aaldo submit to you that in the fourteen yeansei
Stantonwas decided, we have learned a great deal motg hbw stereotypes about sex and race and
class operate in an individual’s mind and in thenoaunity, and | wonder whether the Third Circuit
would today find this opening statement inflammgtarrather a necessary way to get jurors to attend
to their possible biases and overcome them.

DEFENSE ATTORNEY (Interrupting) I think today they would findéven more inflammatory.

PLAINTIFF’'S ATTORNEY: (Overriding the interruption) With respect to tGede of Judicial
Conduct, the code bars bias not only on the grafndce, but also on the grounds of sex and
socioeconomic status. Canon 3 (B) (5) says thatge may not permit anyone subject to the judge’s
direction and control to manifest any of thesedsagdurors are persons subject to your directidn an
control. This case brings together all three @sthkinds of bias, which makes it even more
imperative that you ask the questions | propodee jlirors need to be alert to their possible bras o
grounds other than race. For women of color likectient, their status as women of color creates a
compound of race and sex bias. Here this is fudbepounded by my client’'s economic status as a
welfare recipient. | repeat that the bias agaBlatk women on welfare among white jurors is a
problem the courts have clearly had to deal witbiee and we must bring it out during voir direny
client is to have a fair trial. | request agaiattifou ask the voir dire questions | have submitted
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JUDGE You have both raised some interesting issueggamh me much food for thought. | am
going to reserve judgment for a day. Court is adjed.

End of Role Play

Closing:

At the conclusion of the report back, the Judge/&tatbr closes the unit with a succinct review ef th
five reasons to have a program on women of co&® [jst in Introduction to the Program) and some
highlights from the discussionit is essential to formally conclude this and evegrunit to create a
sense of closureDon’t let the units just trail off or end withoitt
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Handout

WHEN BIAS COMPOUNDS: INSURING EQUAL JUSTICE
FOR WOMEN OF COLOR IN THE COURTS

Voir Dire Ruling: WALKER v. BLUE TRUCK

Would you voir dire the jury on attitudes towardaBk women on welfare as plaintiff requests?

Yes No

What are the reasons for your decision?

Assuming you said Yes, what do you consider apjagpguestions?

What kinds of answers would you consider groundsri&e for cause?
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Handout

WHAT STEPS CAN JUDGES TAKE TO INSURE EQUAL JUSTICE FOR WOMEN OF
COLOR IN THE COURTS?

Refer to reverse of this page for a reminder ofttpecs discussed.

IN THE COURTROOM:

IN THE COURTHOUSE:

IN THE COMMUNITY:
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VI.

Handout

Problems for Women of Color in Specific Areas

How Stereotyped Thinking Affects Women of Coloras Victims of Crime or as
Plaintiffs

A. Victims of Domestic Violence

B. Rape Victims

C. Poor Plaintiffs

D. Implications for Damages Awards

E. Lack of Credibility and Value

How Stereotyped Thinking Affects Women of Coloras Defendants
A. Battered Women Syndrome
B. Prostitution

C. Juvenile Justice System

How Stereotyped Thinking Affects Women of Cola as Mothers in the Court System

How Stereotyped Thinking Affects Women of Coloras Potential Jurors

How Stereotyped Thinking Affects Women of Coloras Attorneys

How Stereotyped Thinking Affects Women of Coloras Court Personnel
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UNIT [l. C ONTROLLING THE COURTROOM AND COURTHOUSE
Learning Objectives: As a result of this unit, participants will be ale

1. Recognize how stereotyped thinking about womkgotor can adversely affect their
interactions with the court system as litigantapars, and employees.

2. Take action to prevent and correct inapprophbatevior toward women of color by lawyers,
court personnel, and others under the judge’s titre@nd control.

Overview: This unit is built around a series of scenariomalestrating actual courthouse
interactions involving women of color. The sceoasre presented by actors or role-
played or read by participants. Participants thetuss why the approaches
demonstrated adversely affect the women of colalired, and what can be done to
prevent or rectify these situations.

Note: These scenarios are actual incidents or comsipes of actual incidents
reported to the task forces on gender, racial anthrec bias and the ABA

Multicultural Women Attorneys Network. At the pite some participants
perceived that these scenarios were too blatantthey could not suggest anything
more subtle. If you have ideas for more subtlers&eos, feel free to use them and
please send a copy to the National Judicial EducatiProgram.

Recommended Length:60 minutes

Faculty: A moderator to introduce the unit and moderatedibeussion.

If the scenarios are presented by actors:
A judge to take notes on the discussion and h@mthors revise the play for the
second version. This can be one of the faciligator

11 actors to play the various roles.

Format: A plenary session lecture with scenarios and gobsqussion.

The moderator introduces the unit, states its ¢bgsx, and either introduces the
actors or asks participants to role play or readsttenarios.

After the scenarios, the moderator leads a disocnsdout the problems illustrated.
If the program uses actors, the actors then puhemew and improved version
based on suggestions made during the discussion.
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Presentation Format for Scenarios

The scenarios can be presented in one of seveyat wa

As a play with actors cast to type and rehearsed bwehand

In this format the actors present Play 1, “The Vigrdray,” followed by group discussion
of the scenes and Play 2, “The Right Way,” basedugygestions made during the
discussion. This is the optimal format becausdirgaso type lends a visual reality
which enhances the power of each scene, and Pl Right Way,” models the way
these interactions should be handled. If you aesenting the scenarios as a pre-
rehearsed play, give both scripts to the actors.

As role plays using participants as actors

In this format it is doubtful that all eleven rolesuld be filled by participants cast to
type. Thus, the roles will have to be assignediomever is willing to participate. You
can cast deliberately against type and give thgepddightweight “sandwich boards” to
wear which will identify them. If you are havingrtiaipants role play the scenarios, give
them both scripts.

As scripts that participants read to themselves

This is the format utilized at the two pilots fdretcurriculum and it was effective in
stimulating discussion. If you choose this fornpédice the script of Play 1, “The Wrong
Way” for each scenario in participants’ programkeds or binders.

No matter which format you choose, follow theser fdwections:

1. Tell participants thahese scenarios are based on actual recent eveintghe courts.

While some of the scenes are composites (i.e. lhtlheaincidents happened to one
person at one time), these incidents are real.

At the pilots some judges were put off by thes@ades until they realized they are true
stories. Thus, it is critical to state this eahd ofter— some participants simply will
not hear it the first time.

Present the scenarios and discussion in thewiolg order:

Scene 1& Scene 2 Court Employees: “Korean Intern” and “Black Presfive Law
Clerk” followed by discussion.

Scene & Scene 4The Courtroom: “Latina Attorney” and “Latina Atteey and Latina
Witness,” followed by discussion.
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Scene 5“Voir Dire” followed by discussion.

3. After each scenario ask what the players in gbenario did wrong, why it was
inappropriate, and what the players should have dwstead. The problem areas to be
discussed are presented in bold type in the sa@miarthe Instructor’'s Manual followed
by a discussion guide for each scene.

4. In the discussion following the scenarios alibatright way to handle these incidents,
require participants to do more than make gen@atmments such as “l would/the judge
should talk to her.” Insist that participants rplay their responses, actually saying what
they would say in that situatiorlhis application of general ideas is key

5. If you present the scenarios as a play, conchitthea presentation of Play 2, “The Right
Way.”

Equipment: A flip chart at the front of the room to announke scene changes.
Marking Pens

Handouts: Scripts ofPlay 1, “The Wrong WayandPlay 2, “The Right Way”
Worksheets for each scene for participants’ progoaokets .
Casting and Preparation for the Play:

Cast: White Male Judge
White Female Secretary
Asian, preferably Korean, Female Intern
Black Female Clerkship Applicant with a braidedrbigie
Black Male Bailiff or other court personnel
White Female Bailiff or other court personnel
Latino Defendant
Latina Plaintiff who speaks in heavily accented lisig
White Male Attorney
Latina Attorney
Black Female Attorney

Preparation for the Play:

Optimally this play will be organized before th@gram. It should be cast and rehearsed in advance
for two reasons. First the cast is made up optople of both sexes and specific racial and ethnic
backgrounds. The Black Female Clerkship Applicanst wear braids. Precisely this cast cannot be
found at the last minute. Second, the playergairgg to present the play twice: first, accordiog t
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Play I, “The Wrong Way,” then according to Play“Zhe Right Way,” and the suggestions
participants make after watching Play I.

The players must know in advance what is goingplen and be versatile enough to make it work.
It is likely that the audience will suggest chamgenilar to those in Play 2, but the cast mustiibe

to incorporate anything else that comes up in disicmn.

Have a signal for the players so that after theudision, they can indicate whether they want to
launch into Script Il, or have two minutes of dission about changes they will make in response to
audience suggestions.
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Prologue by the Judge/Moderator

Despite the seriousness of these issues, thishmitid be introduced with a light touch to convey
that the moderator “knows” that participants witimediately see where the players go wrong. The
purpose of this approach is to clearly communi¢hee problems documented in the various
gender/race/ethnic bias task force reports withmihg overly negative, making the audience
defensive, or having them perceive these scenasoso extreme that they are discredited as
aberrational.

The moderator should say the following in his aréwn words as an introduction to the play. Be
very clear that each scenario is based on a toug st

We wanted to demonstrate to you some of the stmstihat women of color have to deal

with every day in the courtroom and the courthoasedocumented in the reports of the
supreme court task force on gender, race and ebiascacross the country. So we put
together some real-life examples to be acted outdo in several scenarios. | repeat, the
incidents you will see are drawn from actual evémas occurred recently in courts across the
country. Some of these scenes are composites -sthabt everything happened at one

time— but all these scenarios are drawn from réaklvents.

As you watch our play, it will become very clearyejuickly that the characters don’t
behave as well as they should because they hamew#d beyond their stereotyped thinking.

In your program packets, you have worksheets wymrecan take notes during each scene.
Make suggestions about what the various charasiersdd do differently, or better, or not at
all.
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Play One - “The Wrong Way”
Scene |- Korean Intern
The Players:
White Male Judge

Asian, preferably Korean, Female Intern

The Setting:

The judge’s chambers. The judge and the intern are talking.

Intern:

“I really appreciate the opportunity you've given me to intern with you during the school
year, Judge. The placement office raves about you - some of the staff have been
around since you were a student there.

“Unfortunately, | don’t think I'm going to be able to finish out the semester with you. I've
been having some problems with the women in the clerk’s office, and it's affecting my
ability to do my job.”
Judge:
“You mean Shaneequa (Sha - KNEE - kwa) and Ruth? What kind of problems?”
Intern (reluctantly):

“Well, um, they seem to take issue with the fact that I'm Korean.”

Judge (clearly incredulous):

“A couple of Black women have a problem with you being a minority? Come on.
You must be misinterpreting them.”

Intern (still reluctantly):

“Well, Judge, they've asked me why I've bothered to go to law school when I'll just
end up working in the family corner market. They've asked me if my mother has
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shot anyone who looks like them lately. They refer to me as Dragon Lady whenever
they see me, and behind my back . . .”

Judge:
“You're being too sensitive. | know vyou're probably used to being
accommodating, and not making any waves. But if yo u're going to be a

lawyer, you have to learn to stand up for yourself.

“Now, | don’t want to hear any more nonsense about you quitting over this.”



When Bias Compounds: Insuring Equal Justice for \&owf Color in the Courts Unit Il

DISCUSSION GUIDE

The group was asked to take notes during the talegnd keep track of the ways the players (a)
specifically bought into the various stereotypesudtwvomen of color, and (b) were generally
insensitive to the needs and perceptions of wonfienlor. After this and the next role play
about court employment situations, ask the groumbegs what they saw the judge and others
do, and what they think he could have or shoulcetdone differently or better. Discuss each
scene separately. Try to make sure that eachledbtlowing points is elicited.

Scene | - Korean Intern

What The Judge Did What The Judge Should Have Done

@ disbelieved the intern’s account @ taken seriously the intern’s assertions and
investigated further if necessary

& accused her of being “too sensitive ” | < not called her names (which is what th
court employees were already doing)

U

AY %4

@ bought into the stereotype of the @& recognized the fallacy of the stereotyps
accommodating Asian woman

& was willing to allow anti-Asian abuse by < taken steps to address and eliminate any
court personnel to continue unchallenged anti-Asian sentiment being expressed by court
personnel

What The Judge Did: disbelieved the intern’s account; accused her ofrige“too
sensitive ”

In the face of the intern’s assertion that theéwd#s of the women in the clerk’s office toward her
ethnicity were problematic, the Judge said, “Come Wou must be misinterpreting them.”
When she elaborated on her experiences, the Jaldigear she was being too sensitive, and told
her not to “be such a baby.” The intern, unlike Judge, has been a woman of color all of her
life, and has experienced racist and sexist disodtary behavior. She knows it when she sees
it. The Judge should recognize that the intereiegptions and experiences may differ from his,
but they are just as valid.
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What The Judge Did: bought into the stereotype of the accommodatingaksivoman

The judge assumed that the intern was willing i lyer job rather than stand up to the women
in the clerk’s office because he assumed that #s&mn woman she was “usedleing
accommodating, and not making any waves.” Thigrapsion reflects stereotyped thinking
about the personalities of Asian women. The Sinadt issue, in which a young, temporary
intern must confront two adult, permanent court leyges, might make anyone uncomfortable,
regardless of their ethnicity or gender.

What The Judge Did: was willing to allow anti-Asian abuse by court permel to
continue unchallenged

The Judge told the intern to handle any problenesrgs having with court personnel on her
own. It did not occur to him that if the womerntlre clerk’s office felt free to express their anti-
Asian sentiments to other court personnel, they haaye expressed the same sentiments to
consumers of the court system. In the interesgofl access to justice, the Judge should
investigate the intern’s assertions, and take stepddress and eliminate any anti-Asian
sentiments being expressed by court personnel.

Other Points to Discuss:

Q. What is the judge’s obligation regarding thestm&court personnel who are not directly
under his or her supervision?

Q. We previously discussed how stereotypes affeaten of color in the courts. Did this
scene remind anyone of other cases or court irttensanvolving Asian women and
stereotypes about them? [Again, the facilitatondthmote the specific stereotype
illustrated and how the parties were affected ywhat could or should the judge have
done in those situations?
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Scene Il - Black Prospective Law Clerk
The Players:
White Male Judge

Black Prospective Law Clerk with a neatly-coifed braided hairstyle
White Female Secretary

The Setting:

The judge’s chambers. The judge and the prospective law clerk are talking.

Applicant:

“Good afternoon, Judge. How are you today?”
Judge:

“Just fine, just fine. Have a seat.

“So, Felicia, | see from your resume that you're the editor of the Georgetown Journal
on Fighting Poverty. That’s not the “main” law journal there, is it?”

Applicant:
“No, sir, itisn't, butitis...”
Judge (interrupting her but not looking at her):

“| also see that you're in the top 15% of your class. But at a big school like
Georgetown, that’s not really saying very much, is it?”

Applicant says nothing, but is clearly nonplussed.
Judge:

“You got your undergraduate degree from Spelman? That's a pretty good school,
for a Black college. I'll bet being Black helpedy  ou get into Georgetown .”

10
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Applicant begins to glare at the judge:

“Having a 4.0 grade point average and LSAT’s in the 97th percentile didn’t hurt,
either.”

Judge:

“Perhaps. You have to understand, though, that | prefer to have clerks from the Ivy
League schools, top 10% of their classes, journal editors . . .”

Applicant:
“With all due respect, sir, | happen to know that all of your last three law clerks were
local law school graduates, none of whom were editors of any of their school’s
journals. One wasn't even on the staff of a journal.”
Judge (pauses thoughtfully, then continues):
“Well, yes, that’s true, but those boys were the son s of my frat brothers. ”
Applicant (with subtle sarcasm):
“I see. Well, thank you so much for taking the time to talk to me, Judge. If you
change your mind about that whole Ivy League thing, | certainly hope you’ll keep me
in mind.”
She gets up to leave, shaking her head as she goes.
Secretary walks past her and over to the Judge:
“What did you think about the last applicant?”

Judge:

“At first, she seemed to be a really nice girl, but she really turned hostile on
me. | don’'t know what those people are always soa  ngry about! ”

Secretary:

“And did you notice her hair? Those braids look so unprofessional .”

11
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Unit Il

Scene Il - Black Prospective Law Clerk

What The Judge Did

What The Judge Should Have Done

& put the interviewee on the defensive abq
her journal participation and class rank

put @ allowed the interviewee to discuss her
qualifications without deprecating them

& disparaged her predominantly Black
college

& allowed the interviewee to discuss her
gualifications without deprecating them

<& challenged her qualifications by assumi
she was admitted to law school under
“affirmative action” lower standards

Ng @ assumed she was admitted to law schg
on her own merits and assessed her abilit
based on her grades and writing samplg

ol
es

<& held her to a different, higher standard f
eligibility for the clerkship position

pr & maintained the same standards for eve
applicant - including sons of friends

& practiced nepotism

& been an equal opportunity employer; hir
outside his circle of friends

& bought into the “angry Black woman”
stereotype

@& recognized the fallacy of the stereotype;

not provoked the interviewee

& allowed and agreed with the secretary’
comment about the woman’s hairstyle

5 & acknowledged that hairstyle, particularly
culturally expressive one, is not necessari

ly

indicative of ability to do the job

What The Judge Did:

put the interviewee on the defensive about her joalr

participation and class rank; disparaged her predorantly
Black college; challenged her qualifications by asaing she
was admitted to law school under “affirmative actiblower

standards

The Judge disregarded the fact that the interviemaethe editor of a law journal, and instead
focused on the fact that the journal she editedmnaishe “main” journal at her law school. He
regarded her class ranking in the top 15% of resscas less than an accomplishment. In
addition, he characterized her undergraduate alatarmas “a pretty good school, for a Black
college,” and assumed that her skin color was tairfaic her admission to law school. These
comments and attitudes reflect the Judge’s belidie descriptive stereotype that Black people
are unintelligent. The Judge fit the informatianhad about the interviewee into his
preconceived notions about women of color. Thggushould recognize the automatic
processing at work in his resporiegheinterviewee, and attempt to consciously control his

12
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reactions to her. This would allow him to disches qualifications without deprecating them.
What The Judge Did: held her to a different, higher standard for eligiity for the
clerkship position; practiced nepotism

The Judge stated his preference for “clerks fromltly League schools, top 10% of their classes,
main journal editors,” even as he acknowledgedribat of his last three law clerks - sons of his
frat brothers - met any of those qualificationss discussed during the unit on cognitive
processing, the Judge is biased by the in-groupraedge. His white male law clerks were in the
“we” category, and were automatically perceivedgaod,” regardless of their actual
qualifications. The Black female interviewee falio the “they” category, and was automatically
perceived as “not so good,” regardless of her aquaifications. Again, it is important for the
Judge to recognize the automatic processing at,vgorthat he can consciously maintain the
same standards for every applicant and become &tjual opportunity employer.

What The Judge Did: bought into the “angry Black woman” stereotype

The Judge said that the interviewee “really turnestile on me,” and wondered “what those
people are always so angry about!” To the exteaitthe interviewee was demonstrably angry,
she was provoked by the Judge’s behavior towardsHis attribution of her anger to the
general attitude of “those people” reflects stgneed thinking about Black women.

What The Judge Did: allowed and agreed with the secretary’s commentitbe
woman’s hairstyle

The Judge agreed with his secretary’s assessnarihthinterviewee’s “braids look so
unprofessional.” The Judge would have done b#itacknowledge that, so long as the
applicant is well-groomed, hastyleis not an indicator of ability to do the job. Tway the
interviewee chooses to groom her hair should rfetaher consideration for the position.
Braids are a cultural expression for African-Amanavomen which should not be held against
them.

Other Points to Discuss:

Q. What is the judge’s obligation regarding thashbof court personnel who are directly under
his or her supervision?

Q. This role play involved the stereotype thatdRlavomen are less qualified/less capable/ less

intelligent than other law students and lawyershat\are other instances in which this
stereotype about African-American women crops ughécourt system? What can be done

13
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to combat it?

Q. Often, the complaint is made in various arghas“We’'d like to hire more Blacks, but
we can't find any who are qualified.” How doesearcounter like the one demonstrated
here affect the future applicant pool? What isdhkgation of the judge to actively reach
out and encourage applications from communitiesotdr?

14
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Scene lll - Latina Attorney
The Players:
Black Male Bailiff or other court personnel
White Female Bailiff or other court personnel
White Male Attorney
Latina Female Attorney
White Male Judge
The Setting:
The baliliffs are standing together to the left of the tables in such a way as to represent
the access to the tables. They are talking between themselves about the hearing that
is about to begin.
Male Bailiff:
“What's going on today?”
Female Bailiff (badly mispronouncing the names):
“Milagros Gutierrez v. Esteban Rodriguez. Or however they pronounce these
names. Why should | bother to figure it out? They move here, and they don’t
bother to learn our__ language.
The defendant’s white male attorney approaches the bailiffs to get to the defendant’s
table. They let him pass with a nod of the head, but without comment. The plaintiff's
Latina attorney then approaches the bailiffs, but they stop her.

Male Bailiff looks the plaintiff's attorney up and down:

“I'm sorry, honey, but family members aren’t allowed past this point. Why
don’t you stay back here and talk to me?”

Female Attorney (very coldly, obviously disgusted with him):

“I am the plaintiff's attorney.”

15
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Male Bailiff (with exaggerated, sarcastic politeness):
“Oh, of course. Excuse me.”

He makes a big production out of taking her by the arm and escorting her to the
plaintiff's table.

The female bailiff walks over to the judge’s chambers.
Female Bailiff:
“Jose and Maria and their attorneys have all arrived, your honor.”
Judge:
“Good. Let’s get this show on the road.”
The judge takes his seat behind the bench.
Female Attorney:

“Excuse me, Judge, but | have to be in Judge Abernathy’s courtroom in about 45
minutes, so since we’re all here, . . ."

Judge:

“Okay, miss, you don’t have to be so pushy about it. Judge Abernathy? Doesn’t
he have a big commercial fraud case this morning?”

Female Attorney:

“My name is Rita Moreno. | also answer to “counselor,” and yes, he does have a
commercial fraud case.”

Judge:
“Oh, are you going to watch your boss try the case? ”
Female Attorney (obviously disgusted):
“No. I'm trying it. Before we start, I'd like a brief sidebar, Your Honor.”

She approaches the bench.

16
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She points to the male bailiff.

“I'm having a problem with him, Judge. He doesn’t seem to believe that a Latina
can be an attorney, and he thinks it's acceptable to put his hands on me.”

Judge:

“Well, find a way to handle it, Rita. You're a lawy er. Defend yourself. ”

17
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Scene Il - Latina Attorney

What The Judge Did What The Judge Should Have Done
< allowed the bailiff to disrespect the & corrected the baliliff's attitudes
litigants (by referring to them as “Maria angd
Jose”)

@ accused attorney of being “pushy” whep @ politely acknowledged her time constraints
she noted her other obligations

& assumed she was incapable of trying & & assumed she is a capable attorney
commercial fraud case

< allowed the bailiff to disrespect the @& corrected the baliliffs’ attitudes
attorney with inappropriate and unnecessary
touching
What The Judge Did: allowed the bailiff to disrespect the litigants bgferring to them

as “Jose and Maria;” allowed the bailiff to disregzt the
attorney with inappropriate and unnecessary touchin

The Judge allowed to go unchallenged the baili#ference to the litigants as “Jose and Maria,”
which are stereotypically Latino names, are notniéw@es of the parties, and are first names. In
addition, when the Latina attorney pointed out thatother bailiff “thinks it's acceptable to put
his hands on me” (a problem for women of colorratys specifically identified in the Report of
Gender Bias Study of the Massachusetts Courtsjutige told her to “find a way to handle it.”
The attitudes and behaviors of the bailiffs andJihege reflect their general devaluation of
Latinas and Latinos. The Judge should countengstievaluation process by pointing out the
bailiffs’ attitudes, and insisting that they cordtem. In these ways, the Judge can begin to
equalize access to justice for the litigants, amehéze the playing field for Latina attorneys.

What The Judge Did: accused attorney of being “pushy” when she noted béher
obligations
Even though attorneys typically have matters befouétiple judges, particularly on motion days,

the Judge characterized the Latina attorney ashywghen she tried to explain her situation to
him. His attitude is indicative of a general négasttitude toward assertive behavior in women.
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What The Judge Did: assumed she was incapable of trying a major comnadritaud
case

In response to her comment that she was due itanjotdge’s courtroom for a major
commercial fraud case, the Judge asked, “Oh, arggmng to watch your boss try the case?”

His assumption that she was incapable of tryindgp sucase reflects his belief in the stereotype
that Latinas are unintelligent. The judge shouttbgnize the automatic processing at work in his
attitude.

Other Points to Discuss:

Q. We previously discussed how stereotypes affech@n of color in the courts. Did this scene
remind anyone of other cases or court interactiovslving Latinas and stereotypes about
them? [Again, the facilitator should note the speatereotype illustrated and how the
parties were affected by it.] What could or shahlel judge have done in those situations?
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Scene IV - Latina Attorney and Latina Witness
The Players:
Latina Witness
White Male Attorney

Latina Female Attorney
White Male Judge

The Setting:

The Latina Witness is on the witness stand, being cross-examined by the White
Male Attorney. The Latina Female Attorney is seated at the plaintiff's table. The Judge
is on the bench.

Male Attorney:

“Now, Milagros , did Mr. Brown tell you that you saw the white Ranger at 10:15 or
10:20, or did you tell him?”

Latina Plaintiff, in heavily accented English:
“All | said was that it was after 10:00.”
Male Attorney:
“So, Millie, you don’t know how long after 10:00, correct?”
Latina Attorney:
“Objection, your honor. Please instruct counsel to address Ms. Gutierrez by --”
Judge:
“Overruled. ”
Male Attorney:

“I'll repeat the question for you, Millie . You don’t really know how many minutes
after 10:00 you claimed to have seen the Ranger, correct?”
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Latina Attorney:

“Your honor, | object. Counsel has referred to every other witness so far by his title
and his last name. My client deserves the same respect.”

Judge:
“Look, honey, I'd appreciate it if you would focus on presenting your case, and not

bother me with these little petty details. Now, yo  ur objection is overruled .”

Male Attorney:
“I'll try this one more time, Millie --"
Latina Attorney:
“Your honor, | will instruct my client not to answer until she is addressed correctly.”
Judge:
“If you do that, I'll hold you both in contempt. ”
Latina Attorney says nothing.

Male Attorney (exasperated, with a clearly sarcastic tone):

“So Ms. Gutierrez, you don't really know how many minutes after 10:00 you claimed
to have seen the Ranger, correct?”

Latina Witness:
“No, sir.”
Male Attorney:
“So Mr. Brown is the one that first suggested 10:15 or 10:20, correct?
Latina Witness:
“If that is what he is saying, fine.”
Male Attorney:
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“So during the conversation you had with Mr. Brown, you would give times and he
would give other times, isn’t that right, Millie -- | mean Ms. Gutierrez?”

Latina Witness:
“If you say so, sir.”
Male Attorney:

“Nothing further, your honor.”
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Scene IV - Latina Attorney and Latina Witness

What The Judge Did What The Judge Should Have Done

< interrupted the Latina attorney’s objectign < allowed her to finish her sentence

@ referred to the Latina attorney as “honey” < refrained from using a term of endearment
to refer to the Latina attorney; referred to her
as Counselor or Attorney Moreno

< allowed the Male Attorney to address the< insisted that the Male Attorney address gll

Latina witnesy her first name witnesses by their titles and surnames
@ threatened to hold the Latina attorney and @ regarded the situation with more
the Latina witness in contempt appropriate perspective
What The Judge Did: interrupted the Latina attorney’s objection; refeed to the Latina

Attorney as “honey;” threatened to hold the Latinattorney and
the Latina witness in contempt

When the Latina attorney first tried to voice hbjextion to the way her adversary referred to her
client, the Judge overruled her before she coudshéwish her sentence. The second time she
objected, the Judge said, “Lodigney I'd appreciate it if you would focus on presegtyour

case . ..” Ultimately, the judge threatened tlheer and her client in contempt when she
instructed her client not to answer any questiarig she was properly addressed. These
interactions demonstrate a lack of respect onubdgels part for the Latina attorney. In addition,
his threat to hold her in contempt was out of prapo to the issue at hand, and illustrated the
finding in the Report of the Gender Bias Studynaf Massachusetts Courts that multicultural
women are more likely than any other group of atgs to be berated by a judge for no apparent
reason. The Judge has a responsibility to presidehis courtroom in a more evenhanded
manner.

What The Judge Did: allowed the Male attorney to address the Latinaweiss by her
first name

All the task forces on gender bias in the courigelaiticized the inappropriate use of women

attorneys’ first names and explained why it undeesicredibility. For women or color, this

form of devaluation is even more troubling.

Historically in the United States, some whites pedity addressed people of color, particularly
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African-Americans, by their first names, even éytwere doctors or lawyers, as a way to subtly
underscore the social order. As a result, pedptelor may be especially offended when people
they do not know refer to them by their first namaber than by their titles and surnames._In Ex
Parte Hamilton156 S.2d 926 (Ala. 1963), for example, an Afri¢anerican female witness

was held in contempt of court when she refusedhswvar questions posed by an attorney who
addressed her as “Mary” after she asked him toesddner as “Miss Hamilton.” (This case was
ultimately reversed by the U.S. Supreme Court, Htamv. Alabama376 U.S. 650 (1964).)

The Judge has a responsibility to set a profeskiona for the proceedings in his courtroom. By
addressing all attorneys as “Counselor,” “Attorii@y,by their title and surname, the Judge can
demonstrate that respect is due to all attornegmrdless of their ethnicity or gender. By
insisting that all witnesses be addressed by thkirand surname, the Judge can demonstrate
that respect is due to all withesses, regardlefiseaf ethnicity or gender.

Other Points to Discuss:

Q. What stereotypes about Latinas are triggered bwdthent of the witness?

Q. How do the witness’ accent and immigrant staftect the judge’s and the jury’s assessment
of her credibility?

Q. How is the witness’s access to justice affebeter non-American cultural background?

Q. What is the judge’s obligation regarding thastof attorneys toward other attorneys or
toward witnesses?
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Scene V - Voir Dire

The Players:

Black Male Judge

White Male Attorney

Black Female Attorney

Black Female Prospective Juror with Braids
The Setting:
The White Male Attorney is seated at the prosetutable. The Black Female Attorney is
seated at the defendant’s table. The Judge istkeatthe “bench.” The Black Female
Prospective Juror is seated in a chair next tdémeh on the “witness stand.” Voir dire is
underway.

White Male Attorney:

“Good morning. My name is Fred Rogers. I'm thegarcuting attorney in this case. Have
you ever met me or my opposing counsel before?”

Black Female Juror:
“No, sir.”
White Male Attorney:
“Have you ever met the defendant in this case?”
Black Female Juror:
“No.”
White Male Attorney:

“This case involves allegations of the importataod distribution of heroin and cocaine.
Have you or anyone you're close to ever had a probbith drugs?”
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Black Female Juror:
“NO_”

White Male Attorney:
“| see from the information you provided to the ddhat you've lived at your present
residence, an apartment you rent, for five yeaoa'""e been a postal employee for four
years. You're a single parent of two children. u¥bobbies are aerobics and tennis. You
have a cosmetology license and a high school dipJ@nd you go to college at night. Is that
about right?”

Black Female Juror:
“That pretty much sums it up.”

White Male Attorney:
“And what are you studying in college?”

Black Female Juror:
“I plan to be a pre-law major.”

White Male Attorney:

“So this must be very interesting and excitingyfou, since you have an interest in the law
and lawyers.”

Black Female Juror:

“Definitely. 1 may want to be a litigator one dayg it would be fascinating to see a trial from
start to finish.”

White Male Attorney:
“So you must be particularly excited about seeirygopposing counsel in actiory.ou

probably admire and identify with her. Will that keep you from objectively analyzing
the evidence presented by botkides in this case?
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Black Female Attorney stands up, hands on her hips:
“Objection, your Honor. That question is offensared demeaning to this potential juror.
There have been any number of potential juroreénpiool who look like Mr. Rogers, and he
certainly wasn’t concerned about them overidentgywith him”

Black Male Judge:
“She has a poinEred. I’'m going to sustain the objectioBut, Geneva, | wish you'd be a
little less aggressive with your objections. Wheyou put your hands on your hips that
way, you look just like my ex-wife.”

Black Female Attorney sits down, rolling her eyetha judge.

White Male Attorney:
“In any event, | request that this juror be excused

Black Male Judge:

“All right. (To the prospective juror:) Thank ymery much.”

Black Female Attorney stands up, puts her handseorips, then self-consciously drops them to
her sides, then folds them in front of her:

“I want to be heard at sidebar, if your Honor pkeas

Black Male Judge:
“All right.”

The two attorneys approach the bench.

Black Female Attorney:
“Your Honor, this is obviously racial. People gathat seat time and again. Everyone was
approved. The moment a Black person sits dowre tiseat targeted thrust at that particular
person. | realize that it's peremptory, but th@®@me Court ruled that if there is an

indication of racial selectivity, that is illegahéis to be prohibited. That was as clear as a
bell.”
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Black Male Judge:
“Fred, what was the basis for the challenge?”
White Male Attorney:

“I challenged her because it's a general polickie as a postal employee, and we usually
don'’t like to have postal employees on the jutyhas nothing to do with anything racial.”

Black Female Attorney:
“Judge, I've tried cases in this courthouse fapragltime. If it's a policy to challenge postal
workers, it's a brand new policy. As a matteraftf the practical approach has been that
these people favor the federal government bectgseare employed by them. But to say
that there is a policy to challenge postal empleyee

Black Male Judge:
“Is that what you’re sayind;red?”

White Male Attorney:
“Well, no, it's not a policyper se’

Black Female Attorney:
“I'd like to have what he said read back.”

Black Male Judge:
“No, that won’t be necessar{red?”

White Male Attorney:
“We have a Black juror that has been on from thigirpanel. Nobody challenged her.”

Black Male Judge:

“I want to know why you challenged this particujaror.”
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White Male Attorney:
“This particular juror is employed by the Postah&e. There is a problem with Postal
Service jurors in these kinds of cases. It isragrethat is a single parent, it's also a person
that rentsjt’'s a person that may be involved in a drug situabn where she lives. And,
frankly, I've always regarded braided hair as somewat radical.

“There is a lot going to this other than the féattshe is Black, and there is a Black juror on
that nobody touched.”

Black Female Attorney:
“That’s the point.”
Black Male Judge:
“| feel the same way about those braids. I’'m gointp accept the explanatior.
Black Female Attorney:
“But, Judge, | challenge the concept that postakess -- ”
Black Male Judge:
“Other reasons were given. We’'ll stand on the mé¢o
Black Female Attorney:
“There were no other reasons. The neighborhood®hhirstyle?”
Black Male Judge:
“The record will speak for itself.”
Black Female Attorney:

“Yes, it will, and | want to go on the record oljjag and asking for a mistrial based upon a
deliberate use of a prejudice and racial challénge.

Black Male Judge:
“Motion denied.”
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Scene V - Voir Dire

What The Judge Did What The Judge Should Have Done
& addressed both attorneys by their first < addressed both attorneys by the
names proper form of address
< bought into the stereotype of the & recognized the fallacy of the
overly aggressive Black woman stereotype
& compared the Black Female Attorney | < ruled on her objection with no editorial
to his ex-wife comments about her posture as she
made it
& accepted the White Male Attorney’s @& pointed out the fallacy of the
assumption that a Black single mother stereotype, and recognized the racial
who rents her apartment lives in a drug- undertones of using the assumption as
infested neighborhood the basis for a peremptory challenge
< allowed and agreed with the White & recognized the racial undertones of
Male Attorney’s comment about the using assumptions about the hairstyle as
juror’s hairstyle the basis for a peremptory challenge

& accepted pretextual explanations for a | < probed further for valid reasons for the
racially-motivated peremptory challenge challenge, or sustained opposing
counsel’s objection to it

What The Judge Did: addressed both attorneys by their first names

The Judge has a responsibility to set a professional tone for the proceedings in his
courtroom. By addressing all attorneys as “Counselor,” “Attorney,” or by their title and
surname, the Judge can demonstrate that respect is due to all attorneys, regardless of
their ethnicity or gender.

What The Judge Did: bought into the stereotype of the overly
aggressive Black
woman; compared the Black Female
Attorney to his ex-wife

The Judge asked the Black Female Attorney to be “a little less aggressive” in forming
her objections. By comparing the Black Female Attorney when she raised her voice
and stood up with her hands on her hips to his ex-wife, he reinforced a common
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stereotype about African-American women. His attitude is indicative of a general

negative attitude toward assertive behavior in women.

What The Judge Did: accepted the White Male Attorney’s assumptions
that a Black single mother who rents her
apartment lives in a drug-infested neighborhood;
allowed and agreed with the White Male
Attorney’s comment about the juror’s hairstyle;
accepted pretextual explanations for a racially-
motivated peremptory challenge

The White Male Attorney knew from the juror’'s responses to the questionnaire that she
had lived in her apartment with her two children for five years. From little more
information than this, and even though she specified that neither she nor anyone she
was close to had ever had a problem with drugs, the White Male Attorney assumed that
the juror “may be involved in a drug situation where she lives.” Would he have made
the same assumption about a white apartment-dwelling single mother?

In addition, the White Male Attorney noted that he “regarded braided hair as somewhat
radical,” a statement with which the Judge agreed. A hairstyle does not automatically
telegraph the wearer’s political leanings. Braided hairstyles are worn almost exclusively
by Black women. By targeting braid-wearers for peremptory strikes, the attorney was
targeting Black women. The Judge should have recognized and pointed out the racial
undertones underlying these assumptions, and probed further for valid, non-pretextual
reasons for the peremptory challenge, or sustained opposing counsel’s objection to it.

End of Discussion Guide
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Play Two - “The Right Way”
Scene | - Korean Intern

The Players:

White Male Judge

White Female Secretary

Asian Female Intern

Black Female Clerkship Applicant
The Setting:

The judge’s chambers. The judge and the intern are sitting in the chairs and talking.

Intern:
“I really appreciate the opportunity you've given me to intern with you during the
school year, Judge. The placement office raves about you - some of the staff have
been around since you were a student there.
“Unfortunately, | don’t think I'm going to be able to finish out the semester with you.
I've been having some problems with the women in the clerk’s office, and it's
affecting my ability to do my job.”
Judge:
“You mean Shaneequa and Habiba? What kind of problems?”
Intern (reluctantly):
“Well, um, they seem to take issue with the fact that I'm Korean.”

Judge (clearly concerned):

“A couple of Black women have a problem with you being a person of color? What
kinds of experiences have you had with them?”

Intern (still reluctantly):

“Well, Judge, they've asked me why I've bothered to go to law school when I'll just
end up working in the family corner market, and if my mother has shot anyone who
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looks like them lately. They call me Dragon Lady whenever they see me, unless
they're calling me Slant Eyes . . ."

Judge:

“These kinds of comments are completely unacceptable, not to mention rude and
uncalled for. I'll get their supervisor on the phone and talk to him about this.

“I understand how upsetting this must be for you, but I'd hate to see you leave us
over something like this.”

Secretary:
“Judge, your 2:00 interview is here.”
Judge:
“Send her in, Sally.”
(Then to intern):
“Let’s see if we can work this out before you make any final decisions.”
Intern:
“Okay. Thanks for your help, Judge.”

The intern gets up and leaves. The Judge picks up a folder (off the floor) containing the
resume and references of the applicant.
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Scene Il -Black Prospective Law Clerk

A Black woman with neatly-coifed braids pulled back into a pony-tail walks over, shakes the
Judge’s hand, and sits down. They exchange pleasantries.

Applicant:

“Good afternoon, Judge. How are you today?”
Judge:

“Just fine, just fine. Have a seat.

“So, Miss Connors, | see from your resume that you're the editor of the Georgetown
Journal on Fighting Poverty. | also see that you're in the top 15% of your class.”

Applicant:
“Yes, sir. Georgetown is a competitive school, and I've worked very hard to keep my
grades up. | chose to focus my attention on the Georgetown Journal on Fighting
Poverty, rather than the numerous other journals at Georgetown, because it deals with
issues that are important to me.”

Judge (nodding approvingly):
“And you got your undergraduate degree from Spelman. I’'m impressed with your
academic credentials, Miss Connors, as well as your references. Please leave a writing
sample with my secretary. We'll let you know when we’ve made a decision.”

Applicant:

“I'll do that. Well, thank you so much for taking the time to talk to me, Judge. | hope to
hear from you soon.”

She gets up to leave.
Secretary walks past her and over to the Judge:

“What did you think about the last applicant?”

Judge:
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“She looks good on paper, and she presents herself very well. She’s a definite
contender for the clerkship position.”

Secretary:
“But what about her hair? Those braids look so unprofessional.”
Judge:

“Her hair has nothing to do with her ability to do the job, Sally. If she can think
analytically, and write clearly and concisely, then I'll consider her for the position.”
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Scene lll - Latina Attorney
The Players:
Black Male Bailiff or other court personnel
Black Female Bailiff or other court personnel
Latino Defendant
Latina Plaintiff who speaks in heavily accented English
White Male Attorney

Latina Female Attorney
White Male Judge

The Setting:

The baliliffs are standing together to the left of the tables in such a way as to represent
the access to the tables. They are talking between themselves about the hearing that is
about to begin. The Defendant is seated at one table, and the Plaintiff at another.
Female Bailiff:

“What's going on today?”

Male Bailiff:

“Milagros Gutierrez v. Esteban Rodriguez. Remember what the judge said about
respecting her attorney.”

The defendant’s white male attorney approaches the bailiffs to get to the defendant’s table.
They let him pass without comment. The plaintiff's attorney then approaches the bailiffs.
They let her pass without comment.
She goes and sits with the plaintiff. The female bailiff walks over to the judge’s chambers.
Female Bailiff:

“Jose and Maria and their attorneys have all arrived, your honor.”

Judge:

“If I'm not mistaken, the parties first names are Milagros and Esteban. All Latinas are
not named Maria, and all Latino men are not named Jose. Do | make myself clear?”
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Female Bailiff:
“Yes, sir.”
The judge takes his seat behind the bench.
Judge (to Female Attorney):
“Good morning, Ms. Moreno. How are you?”
Female Attorney:
“Very well, thank you, sir.”
Judge:
“And you, Mr. Rogers?”
Male Attorney:
“Just fine, Judge.”
Female Attorney:

“Judge, | have to be in Judge Abernathy’s courtroom in about 45 minutes, soif it's at alll
possible . ..”

Judge:

“I'll do what | can to move this along.”
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Scene IV - Latina Attorney and Latina Witness

The moderator/facilitator explains to the group that Scene 1V takes place the following
day. The trial is underway, and the defense attorney is about to begin cross-examining the
plaintiff.
Judge:

“Before we begin, | want to reiterate what | said at the beginning of the trial:

“All individuals are to be addressed and referred to by their titles and surnames. The

title for a woman who is not an attorney, and who does not have a title such as

professor or doctor, is “Ms.” unless she specifically requests otherwise. Lawyers will be

addressed and referred to as Attorney or Counselor.

“Your witness, Mr. Rogers.”

Male Attorney:

“Now, Miss, um, Ms. Gut-, um, Goot . .. Do you mind if | call you Milagros? Or how
about Millie for short?”

Judge:

“You mean Ms. Gutierrez, don’t you, Mr. Rogers? Even if the witness doesn’t mind, |
do.”

Male Attorney:

“Sorry, your honor. Ms. Gutierrez, did Mr. Brown tell you that you saw the white
Ranger at 10:15 or 10:20, or did you tell him?”

Latina Witness:
“All | said was that it was after 10:00.”
Male Attorney:

“So you don’t know how long after 10:00, correct?”

38



National Judicial Education Program to Promote Hityufor Women and Men in the Courts

Latina Witness:
“No, sir.”
Male Attorney:
“So Mr. Brown is the one that first suggested 10:15 or 10:20, correct?”
Latina Witness:
“If that is what he is saying, fine.”
Male Attorney:

“So during the conversation you had with Mr. Brown, you would give times and he
would give other times, isn’t that right, Ms. Gutierrez?”

Latina Witness:
“If you say so, sir.”
Male Attorney:

“Nothing further, your honor.”
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Scene V - Voir Dire

The Players:

Black Male Judge

White Male Attorney

Black Female Attorney

Black Female Prospective Juror with Braids
The Setting:
The white male attorney is seated at the prosecutor's table. The Black female attorney is
seated at the defendant's table. The judge is seated on the "bench." The prospective juror
is seated in a chair next to the bench on the "witness stand.” Voir dire is underway.

White Male Attorney:

“Good morning. My name is Fred Rogers. I'm the prosecuting attorney in this case.
Have you ever met me or my opposing counsel before?”

Black Female Juror:
“No, sir.”
White Male Attorney:
“Have you ever met the defendant in this case?”
Black Female Juror:
“No.”
White Male Attorney:

“This case involves allegations of the importation and distribution of heroin and cocaine.
Have you or anyone you're close to ever had a problem with drugs?”

Black Female Juror:

“NO'H
White Male Attorney:
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“I see from the information you provided to the court that you've lived at your present
residence, an apartment you rent, for five years. You’'ve been a postal employee for
four years. You're a single parent of two children. Your hobbies are aerobics and
tennis. You have a cosmetology license and a high school diploma, and you go to
college at night. Is that about right?”

Black Female Juror:
“That pretty much sums it up.”

White Male Attorney:
“And what are you studying in college?”

Black Female Juror:
“I plan to be a pre-law major.”

White Male Attorney:

“So this must be very interesting and exciting for you, since you have an interest in the
law and lawyers.”

Black Female Juror:

“Definitely. 1 may want to be a litigator one day, so it would be fascinating to see a trial
from start to finish.”

White Male Attorney:
“So you must be particularly excited about seeing my opposing counsel in action. You
probably admire and identify with her. Will that keep you from objectively analyzing the
evidence presented by both sides in this case?”

Black Female Attorney stands up, hands on her hips:
“Objection, your Honor. That question is offensive and demeaning to this potential
juror. There have been any number of potential jurors in the pool who look like Mr.

Rogers, and he certainly wasn’t concerned about them overidentifying with him.”

Black Male Judge:
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“She has a point, Counselor. I'm going to sustain the objection.

Black Female Attorney sits down.

White Male Attorney:
“In any event, | request that this juror be excused.”

Black Male Judge:
“All right. (To the prospective juror:) Thank you very much.”

Black Female Attorney stands up, puts her hands on her hips:
“I want to be heard at sidebar, if your Honor please.”

Black Male Judge:
“All right.”

The two attorneys approach the bench.

Black Female Attorney:
“Your Honor, this is obviously racial. | wanted to make another objection. People satin
that seat time and again. Everyone was approved. The moment a Black person sits
down there is a targeted thrust at that particular person. | realize that it's peremptory,
but the Supreme Court ruled that if there is an indication of racial selectivity, that is
illegal and is to be prohibited. That was as clear as a bell.”

Black Male Judge:

“Mr. Rogers, what was the basis for the challenge?”

White Male Attorney:
“I challenged her because it's a general policy. She was a postal employee, and we
usually don't like to have postal employees on the jury. It has nothing to do with
anything racial.”

Black Female Attorney:
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“Judge, I've tried cases in this courthouse for a long time. If it's a policy to challenge
postal workers, it's a brand new policy. As a matter of fact, the practical approach has
been that these people favor the federal government because they are employed by
them. But to say that there is a policy to challenge postal employees . . .
Black Male Judge:
“Is that what you're saying, Mr. Rogers?”
White Male Attorney:
“Well, no, it's not a policy per se.”
Black Female Attorney:
“I'd like to have what he said read back.”
Black Male Judge:
“No, that won’t be necessary. Counselor?”
White Male Attorney:
“We have a Black juror that has been on from the initial panel. Nobody challenged her.”
Black Male Judge:
“I want to know why you challenged this particular juror.”
White Male Attorney:
“This particular juror is employed by the Postal Service. There is a problem with Postal
Service jurors in these kinds of cases. Itis a person that is a single parent, it's also a
person that rents, it's a person that may be involved in a drug situation where she lives.

And, frankly, I've always regarded braided hair as somewhat radical.

“There is a lot going to this other than the fact that she is Black, and there is a Black
juror on that nobody touched.”
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Black Female Attorney:

“That’s the point.”
Black Male Judge:

“Okay, counselor. First, you say there is a policy to exclude postal workers, then you
say there is no policy. You say that this juror is a single parent who rents, but there have
been white panelists who were single parent renters whom you didn't strike. You don't
know where this juror lives, but you assume she's involved with drugs where she lives.
And you don't like her braids. You seem to be making certain assumptions about this
potential juror based on her race. You can't strike her based on those assumptions.”
White Male Attorney:

“But, Judge, the reasons | gave have absolutely nothing to do with her race.”

Black Male Judge:

“Find another reason or keep her on the panel.”

End of Play

Closing:
At the conclusion of the unit, the Judge/Moderatoses with a succinct review of the key points

made and some highlights from the discussions dissential to formally conclude this and every
unit to create a sense of closure. Don't let thigsyust trail off or end without it.
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UNIT lIl. WOMEN OF COLOR AS VICTIMS OF GENDER-BASED VIOLENCE

Learning Objectives: As a result of this unit participants will be able to:

1. Understand and prevent or ameliorate the specific problems
confronting battered women of color who seek protection in the
courts.

2. Understand and prevent or ameliorate the specific problems
confronting battered immigrant women who seek protection in the
courts.

3. Understand and prevent or ameliorate the specific problems
confronting African-American women utilizing the battered woman
syndrome  defense.

4. Understand and prevent or ameliorate the specific problems
confronting women of color and immigrant women who are
complainants in rape trials.

Overview: Thisthree part unit uses a variety of exercises to explore the particular court-
related problems confronting women of color and immigrant women
victimized by domestic violence and rape, such as interpreters’ bias and
social and cultural impediments to reporting or following through with
prosecution. The focus is on what judges can do to eliminate or minimize
these problems.

One or more parts of this unit can be presented as part of a program on
women of color in the courts. The entire unit can be a program in itself.

Recommended Length: Depends on how many of the three topics are
presented, see suggested time frames on page 3.

Faculty: Judge/moderator to introduce unit and expert, team lead with the expert the
discussion on solutions, and close unit.

Judge/facilitator to note issues and solutions on flip chart.
An expert on women of color and immigrant women as victims of domestic

violence and rape, for example, a crisis counselor from a shelter or crisis
intervention center serving a community of color.



Format:

Equipment:

Overheads:

Handouts:

Readings:

Give the expert the materials below to prepare for the presentation.

A plenary session with a full group exercise, expert presentation and an
action planning session.

Flip chart to record responses to issue spotting exercise and for
action planning report back.

Marking Pens
Overheads for the expert presentation.

Domestic Violence

. Case Study: Ortiz v. Ortiz (battered immigrant woman)

. Case Study Worksheet

. Domestic Violence Power Wheel

. Domestic Violence Power Wheel for Immigrant Women

. Overheads for the expert presentation

. Abstract: Center for Public Policy Studies, A Judge’s Guide to

Culturally Competent Responses to Latino Family Violence

. Brochure: AYUDA, Questions and Answers for Immigrant and
Refugee Women

. Abstract: ABA Judicial Immigration Education Project, A
Judges’ Introduction to Immigration Law

Battered Woman Syndrome

. Case Study: State v. Givens (African-American woman Kkills
abuser and presents battered woman syndrome defense)

. Case Study Worksheet

. Materials for the rape voir dire exercise

Readings for this unit follow the Readings tab.
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Outline and Time Frames For Different Models of thi s Unit;

If presenting the Domestic Violence Material Only:

If presenting the Battered
Woman Syndrome Materials: Judge/Moderator Introduction and Outline
minutes
|Battered Woman Syndrome: 30 minutes |
EXpert Presentation:
minutes
| . . - - —udy
[Exploration of African-American women’s use of the Battered Woman'’s
dme defense with exercise and group discussion on issues this raises for judges.] S

™

: Small Group Exercise: Action Planning*
If presenting the Rape

materials:

Report Back (optional)

45 1
10 n

|Rape: 30 minutes

Expert Presentation and Group Discussion

[Exploration of issues specific to women of color integrated
with group discussion and voir dire exercise]

* If you are presenting all three topics, move the Action Planning Session to the end.
INTRODUCTION BY JUDGE/MODERATOR

Introduces Expert. Outlines unit format.

States general objectives for unit and offers brief remarks putting this program in the
context of the overall issue of domestic violence. Following is a suggested script.

Suggested Introduction by Judge/Moderator

All battered women, no matter what their race, ethnic origin or social class, face many
problems in common. They must contend, for example, with the myths that paint battered
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women as provoking and enjoying the violence. They must deal with the skeptics who
think battered women could leave if they really wanted to, even though these women know
intuitively what all the studies show: that leaving is the most dangerous time because it
directly challenges the batterer’s need to coerce and control his victim. These issues have
been the focus of many judicial education programs, and we are coming to a much more
informed understanding of domestic violence and how we as judges should deal with it.

Battered women of color and immigrant women face unique problems that have not been
the subject of judicial education, although they are of direct relevance to us as judges.
This is our focus today, and as we move through this unit, it is essential to keep this focus.
If discussion moves to an issue affecting battered women generally rather than our specific
topic and | stop you, please understand that it is only because time is short and we need to
focus on the women of color issues that will be new to most of us, and are so important for
us to understand and apply.

Note: Keeping the Discussion Focused on Women of Co  lor/Immigrant Women

It is critical to keep the program focused on women of color/immigrant women issues.
Given the nature of the material, there will be a tendency to discuss issues that affect all
battered women. For example, at one of the pilots, there was a lengthy discussion of the
effects of domestic violence on children prompted by the request for supervised visitation in
the case study. Children as secondary victims of domestic violence is an extremely
important issue, but this program is not the place for a full-fledged discussion because it
takes too much time away from the issues unique to women of color.

An appropriate response in this situation is for the expert or judge/moderator to say to the
judge who initiated this discussion something along these lines. “The issue you raise is
extremely important. There is now a significant literature documenting that children who
live in homes where there is battering are likely to be physically abused themselves, and
even if they are not, to suffer severe psychological and somatic symptoms from exposure
to the violence. They do need protection, including at visitation, which is also often a time
that the batterer uses to again assault the children’s mother. After our program | will see to
it that you receive information on this point. Today, however, we need to keep our
attention focused on the issues unique to women of color and immigrant women, so we are
going to move on with our program.”

The judge/moderator must be alert to keep the program on track because the expert may
be reluctant to cut off a judge’s question, especially if it raises extensive responses from
other judges.
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EXPERT PRESENTATION
Give these materials to the expert to prepare for the program.

This is an expert presentation on the specific issues confronting women of color and
immigrant women who seek court protection from domestic violence, who are indicted for
killing their abusers, and who are victims of rape. The focus is on actions judges can take
in the courtroom, the courthouse and the community to minimize or eliminate the problems
identified.

The substance of the presentation and the actions that judges can take are detailed below.
The expert should tailor the presentation to include her own direct experiences in the
courts.

The presentation of this material should be as interactive as possible. An interactive format
is outlined below.

Note: Keeping the Discussion Focused on Women of Co lor/immigrant Women

It is critical to keep the program focused on women of color/immigrant women issues.
Given the nature of the material, there will be a tendency to discuss issues that affect all
battered women. For example, at one of the pilots, there was a lengthy discussion of the
effects of domestic violence on children prompted by the request for supervised visitation in
the case study. Children as secondary victims of domestic violence is an extremely
important issue but this program is not the place for a full-fledged discussion because it
takes too much time away from the issues unique to women of color.

An appropriate response in this situation for the expert or judge/moderator to say to the
judge who initiated this discussion something along these lines. “The issue you raise is
extremely important. There is now a significant literature documenting that all children who
live in homes where there is battering are likely to be physically abused themselves, and
even if they are not, to suffer severe psychological and somatic symptoms from exposure
to the violence. They do need protection, including at visitation, which is also often a time
that the batterer uses to again assault the children’s mother. After our program | will see to
it that you receive information on this point. Today, however, we need to keep our
attention focused on the issues unique to women of color and immigrant women, so we are
going to move on with our program.”

If you will not feel comfortable cutting off judges’ questions and discussion, make this clear
to the judge/moderator beforehand so she or he will be alert to step in.
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DOMESTIC VIOLENCE: SPECIFIC ISSUES FOR BATTERED WOM EN OF COLOR AND
IMMIGRANT WOMEN

l. Issue Spotting Exercise: Ortiz v. Ortiz

The discussion of immigrant women is built around the case of Ortiz v. Ortiz. This case
study is on the following pages.

Tell participants this exploration is built around the case of Ortiz v. Ortiz. Ask them to
remove this case study and the case study worksheet from their folders and read it closely.
Ask them to note the issues raised in these two contexts:

. From the point of view of Elena Ortiz, what are the issues that
affect her access to justice?

. From your point of view as a judge, what issues are relevant to
your concerns and responsibilities?

Allow about five minutes for this part of the exercise.

Have two or three flip charts next to each other at the front of the room. Ask participants to
tell you all the issues they noted. Begin with Elena Ortiz’s concerns. Follow with the
judges’ concerns. As the judges call out their answers, a member of the faculty (not the
expert who should stay focused on the discussion) writes them on a flip chart. At this point
do not encourage long statements. Ask for just the gist of the issue.

After these issues are listed, ask:

Q. Would this be a good case for mediation?

Take a show of hands or use the electronic responder.

Q. Assuming the evidence adduced at the hearing supports Elena Ortiz's version of the
events, what relief would you grant her?

Let people call out an answer, then ask how many agree.
The point here is to see whether the judges themselves award her custody, supervised
visitation, child support and restitution, and whether they expunge her arrest record, which,

uncleared, exposes her to the risk of deportation.
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Raise any issues not raised. At the end of this discussion you should have answers to
these questions.

Issues for the Judge:

Do you grant the order of protection?

Is the fact that she hasn’t followed through twice before an issue? How do you handle it?
Who gets custody of the children?

Do you award supervised visitation?

Do you award child support?

Do you grant the restitution?

Do you expunge her arrest record?
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Handout
DOMESTIC VIOLENCE CASE STUDY

Ortiz v. Ortiz

Background Information:

My name is Elena Ortiz. | came to this country from the Dominican Republic in
1990. Iam 27 years old. | have been married for six years. | have a 5-year-old son, and a
3-year-old daughter. My husband, Julio, has U.S. citizenship, and he is a good friend of
my sister's husband. | speak very little English. | want to take English classes, but my
husband would never let me. He always said that between my job with the cleaning
service and the kids, | barely had enough time to keep the apartment clean and cook for
him as it was.

My husband has beaten me since before we got married. It continued throughout
my pregnancies. | thought my brother-in-law would get him to stop, but he didn’t want to
get involved. | went to the priest who married us. He counseled me about the sanctity of
marriage, and my duty as a wife to accept my husband’s will.

| know my duty as a wife. | was raised to know it. | watched my mother and my
aunts submit to my father and my uncles. But it's getting worse and worse. What will
happen to my kids if he kills me? My sister and her husband agreed to let me and the kids
stay with them, but | don’t know for how long. When 1 told Julio | was moving out, he cut
up my clothes, including my uniform for work.

| am here to get an order of protection against him, custody of the children, child
support, and restitution to replace my clothes. If he wants to see the kids, the visits should
be supervised.

My husband also wants custody of the children. He told me that if | go to court he’s
going to get an order of protection against me. He’s twice my size! When he tried to take
the kids away from me, | called the police. When they finally came, Julio said I hit him first,
and they arrested both of us, even though | was the only one with the bruises and the black
eye.

This is the third time I've tried to get an order of protection against him. | didn’t show
up the first time. 1don’t like coming here. No one speaks my language. People are mean
to me because | don’'t understand them, and they don’t understand me. But | understand
enough to know that they think I'm not worth helping. A woman | met in the waiting room at
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Victims’ Services - she’s Dominican, too - told me they don’t care about immigrants here.
They think our men beat us up because that’s our culture, and the courts should stay out of
it.

Handout

The second time, | was here, but the interpreter wasn’'t. The interpreter | was
assigned is a member of our church. He told me a little while ago that | should be
ashamed of myself for bringing such a private matter to public attention. |1 wonder if he will
interpret my words correctly for the judge. | also wonder if he, or the judge, or my husband,
will call the INS, and if they will deport me. Even if they don’t call, after my arrest, who
knows what will happen?

Maybe things will get better soon. Maybe Father Rodriguez and the interpreter are
right. Or maybe now that Julio knows that I'm serious about this—I never moved out
before—he’ll change. We’'ve been together since | moved here, and he is the children’s
father . . .
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EXPERT PRESENTATION

Ortiz v. Ortiz

Use the case study and the issues cited by the judges to make the points presented below.
Use the power and control wheels in your presentation. The original and adaptation
detailing the issues confronting immigrant women are provided as handouts for the judges.
Overheads for the points below are at the Overheads & Handouts tab for this unit.

. ASSUMPTION THAT THERE IS MORE VIOLENCE IN COMMUN ITIES OF COLOR
THAN IN WHITE COMMUNITIES

Assumption that African-Americans and Latinos are n aturally violent so the court
system should not be concerned with them

Ortiz v. Ortiz:_ Elena Ortiz says another Dominican woman told her that the
courts don’t care about immigrant women. “They thi nk our men beat us up
because it's our culture and the courts should stay out of it.”

Assumptions about “natural” or “culturally accepted” violence in communities of color are
widespread and result in less protection for women from these groups. Task forces on
gender bias in the courts, domestic violence shelter workers and others report that some
judges and court personnel tend to minimize abuse against women of color and see
violence as normative or culturally conditioned behavior in which they will not interfere.

The California Judicial Council Advisory Committee on Gender Bias in the Courts received
an extensive report from California Women of Color Against Domestic Violence. Among its
findings was that “Judges may have cultural biases that prevent women from obtaining
relief. For example, a judge may believe that violence is part of the woman'’s culture and
not take it as seriously. The system’s protection of the victim is simply not as vigorous if
she is a minority person.”2

'E.g., Sarah Eaton and Ariella Hyman, The Domestic Violence Component of the New York Task Force
Report on women in the Courts: An Evaluation and Assessment of New York City Courts, 19 FORDHAM
URrs. L.J. 391,480 (1992).

2FINAL REPORT OF THE CALIFORNIA JUDICIAL COUNCIL ADVISORY COMMITTEE ON GENDER BIAS IN THE COURTS
428 (1997) [hereinafter CALIFORNIA REPORT].
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Domestic violence affects all race, class and educational groups and affects people of all
religions, immigration statuses and cultural backgrounds. According to the Department of
Justice, white, Black and Latina women experience comparable rates of family violence:
about 5 per 1000 persons for white and Black women, and 6 per 1000 for Latina women.?

Although some data indicate a higher level of family violence in communities of color, it is
important to remember two points that raise questions about these data:

I.  Communities of color are often poorer than white communities and the stresses of
poverty exacerbate violence. The intersection of race and poverty in this context
leads people to the mistaken belief that the violence is a function of the race of the
parties rather than their economic status. See Fact Sheet data showing highest
rates of domestic violence for women with family incomes below $10,000 and
lowest rate for women with family incomes above $30,000.

2. The data about domestic violence are largely based on reported cases, which
causes a skew. White families, who generally have greater financial resources than
families of color, often do not enter the system, turning instead to private lawyers,
doctors and therapists. The system itself often pushes certain groups to report and
go forward in the courts, while allowing those who have private resources to avoid
the public exposure.

Studies that go beyond the reported cases indicate that more affluent battered women
do not come forward as often as women lower on the economic scale, and when they
do they go to private psychotherapy and do not come to the attention of community
groups.* Professional career women often do not report abuse due to feelings of guilt,
a desire not to damage their abuser’s career or their own, or a fear they will not be
believed because society views the professional man as less likely to resort to violence.
When Roberta Cooper Ramo was president of the American Bar Association in 1995-
1996 and initiated the ABA Commission on Domestic Violence, she found that as she
spoke about this issue at professional events across the country, after her speech there
were inevitably women lawyers and sometimes even judges who talked to her in the
hall or called her at her hotel to tell her about the violence in their families of origin or
their current relationships.

3US Department of Justice, Office of Justice Programs, Bureau of Justice Statistics: Selected Findings -
Domestic Violence, November 1994.

*Lenore Walker, ABUSED WOMEN AND SURVIVOR THERAPY, 62, 63 (1994).

11



When Bias Compounds: Insuring Equal Justice for Women of Color in the Courts
11

12



National Judicial Education Program to Promote Equality for Women and Men in the Courts

White Community’s Attitudes Toward Domestic Violenc e in the Latino Community

Professor Jenny Rivera writes of the dominant culture’s attitude toward domestic violence
in the Latino community in an article in the Readings:

Historically, Latinos have been stereotyped as violent and alien. This
misrepresentation of the “Latino character” has developed during this
past century, and non-Latino society today continues to express and
explain inaccurate images of Latinos and Latino family life.

Popular myth has become accepted as truth; Latino males are
believed to be irrational and reactive. The standard description of
Latino males as hot-blooded, passionate and prone to emotional
outbursts is legendary. “Macho” is the accepted - and expected -
single-word synonymous with Latino men and male culture.
Consequently, it is natural to expand and apply this construct to the
entire Latino community, and thereby justify assumptions that Latinos
are violent.”

In one notable example of Professor Rivera’s observations, a California judge was

censured in 1982 for stating that “Spanish persons live by different standards than we do:
...wife abuse is common and more acceptable for them.”®

White Community’s Attitudes Toward Domestic Violenc e in the Asian Community

Assumption that Asian women are naturally passive a nd submissive and it is
therefore culturally appropriate for their male par tners to use physical violence
against them.

®Jenny Rivera, Domestic Violence Against Latinas by Latino Males: An Analysis of Race, National Origin,
and Gender Differentials, 14 B.C. THIRD WORLD L.J. 231, 240 (I1994); This article is in the readings for this
unit.

®In re Stevens, 31 CAL. 3d 403,405 (1982).
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With respect to judges’ assumptions about violence as a cultural norm in Asian families,
California Assemblywoman Sheila Kuehl testified that:

Asian American women could tell you exactly what it feels like to try to
testify about violence and to be treated as though it's somehow either
more acceptable or culturally acceptable for there to be much more
domination of husbands over wives . . .’

1991-1992 Public Hearings on Racial and Ethnic Bias in the [California] State Courts at 222-223.

14
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Manavi, a New Jersey organization that works with battered women from South East Asia
reports on a case in which a judge declined to continue an order of protection granted to a
Pakistani woman saying, “How do we know [the violence] is not part of your culture.”

Cultural Defenses

This notion that violence against women is an acceptable part of someone’s culture in their
country of origin is implicated in the concept of “cultural defenses.” Cultural defenses
excuse criminal behavior altogether or mitigate criminal liability due to a lack of requisite
mens rea based on the defendant’s claim that the act is accepted behavior in his or her
culture and community. This is a complex area of the law on which we can only touch
here.® It is important to note, however, that it has been invoked in an array of cases
involving violence against immigrant women, resulting in minimal sentences for men who
murdered wives,° sexually assaulted stepdaughters,'* and raped women in a so-called
“marriage by capture” ritual.*?

For example, on March 30, 1989, a Brooklyn Supreme Court Judge sentenced a batterer to
five years probation for second-degree manslaughter in the hammer-beating death of his
wife. Relying on the use of a “cultural defense,” his lawyer successfully argued that
traditional Chinese values accounted for his extreme reaction to his wife’s alleged infidelity.
The ruling sent shock waves through the Asian community and a simple, but clear
message: the law will not protect Asian women from domestic violence, even unto death.”®

8Telephone interview with Dr. Shamita Das Dasgupta, Executive Director, Manavi (June 2, 1997).

%If there is time in your program, this curriculum provides a complete unit on cultural defenses- see unit V.
YSee e.g., People v. Dong Lu Chen, No. 87-7774 (N.Y. Sup. Ct. Dec. 2, 1988).

“Molester’s Probation Shocks Kin, CAPITAL TIMES, August 29, 1996, at 3A.

?See e.g., People v. Moua, No. 315972-0 (CAL. Sup. CT. Feb 17, 1984).

¥people v. Dong Lu Chen, No. 87-7774 (N.Y. Sup. Ct. Dec. 2, 1988).
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Advocates for immigrant women are deeply concerned that cultural defenses are unfair,
especially to women of color, because they eliminate the limited progress achieved in
areas such as domestic violence. Because violence against women of color is still so
widely accepted and approved in cultures across the world, just as it was until very recently
in our own culture, cultural background can be used easily to justify or excuse the
perpetrator’'s actions. Members of immigrant communities who should otherwise be
protected by the law are at risk of further violence. Victims of immigrants, particularly their
partners and children, would receive unequal and less protection in comparison to the
white male and even female population. Immigrant communities often express their
concern that crimes with immigrant victims are punished less severely than cases in which
the victim is white.

What Judges Can Do:

Take the lead in assuring that judges and court personnel receive thorough training in the
myths and facts about domestic violence and the necessity to treat everyone in the court
with respect and every instance of domestic violence as a crime. If the judge hears
comments from court personnel, lawyers, or others dismissing the seriousness of violence
against women from a particular community because “that’'s how those people are,” the
judge should correct this misapprehension immediately.

II. FAILURE TO LOOK FOR EVIDENCE OF BATTERING OF WO MEN OF COLOR

Some judges and court personnel treat physical evidence of violence as the sine qua non
of battering. If they do not see bruising, they assume nothing happened. Bruises show up
much less vividly on Black women and other women of color then on white women, putting
these women at a disadvantage in proving the battering. The gender bias task forces and
other commentators note that when judges who take this position do not see bruising on
women of color, they make no effort to look for other evidence of abuse, such as the many
non-physical forms of coercion discussed in the self-test.

What Judges Can Do:
Be aware that certain physical signs of battering are less visible on women of color than on
white women, and that physical violence is only one aspect of battering. If a woman of

color who alleges physical violence presents with no visible evidence of bruising, do not
conclude that nothing happened without a comprehensive inquiry.

[ll. COMMUNITY NORMS THAT INHIBIT WOMEN OF COLOR FROM REPORTING
DOMESTIC VIOLENCE
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Ortiz_v. Ortiz : Priest counsels battered woman to stay in marriag e.
Interpreter shames her for going public.

For any battered woman, telling others about their partners’ violence against them is
humiliating. But women of color and immigrant women often face cultural barriers to
making this kind of disclosure that makes them even more reluctant to report or to go
forward once they do. Given that women'’s failure to follow through on the protective orders
they initiate is enormously frustrating to judges and court personnel, it is important to
understand the forces constraining these particular women.

While concern about the religious implications of leaving one’s husband, even when he is
violent, affect women from every background,** this is a particularly inhibitory factor for
Latina women, as in this case. Professor Jenny Rivera writes:

Those within the Latino community expect Latinas to be traditional,
and to exist solely within the Latino family structure. A Latina must
serve as a daughter, a wife, and a parent, and must prioritize the
needs of family members above her own. She is the foundation of
the family unit. She is treasured as a self-sacrificing woman who will
always look to the needs of others before her own. The influence of
Catholicism throughout Latin America solidifies this image within the
community, where Latinas are expected to follow do?ma and to be
religious, conservative, and traditional in their beliefs.™

Chicago Judge Sheila Murphy became so concerned by the number of seriously abused
Latina women for whom the religious issue was an insuperable barrier that, when asked for
advice by a domestic violence group that serves the Latina community, she suggested they
make a film in Spanish with a Catholic theologian explaining why it was acceptable to leave
a marriage to protect oneself and one’s children from violence. The film they made is
called Yo Hablo, (I Speak).

An excellent source of further information on domestic violence in the Latino community is
A Judge’s Guide to Culturally Competent Responses to Latino Family Violence (1998)16 for
which there is a flyer in your materials. The authors point out that in domestic violence
cases involving Latinos,

“Rev. Katherine Hancock Ragsdale, The Role of Religious Institutions in Responding to the Domestic
Violence Crisis, 58 ALB. L.REv. 10] (1995).

Rivera, supra note 5, at 241.

'®Available from the Center for Public Policy Studies, 999 18th Street, Suite 900, Denver, CO 80202.
Contact David Price at (303) 863-0900 or fax (303) 295-0244.
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Professor Kimberle Crenshaw observes in “Mapping the Margins: Intersectionality, Identity
Politics, and Violence Against Women of Color” in the Readings for this unit that many in
the African American community seek to suppress public knowledge of domestic violence
in that community in an attempt to forestall racial stereotyping, i.e., the assumption

First, in light of the numerous pressures on some Latinas to endure family
violence, the justice system needs to recognize the potential that a “first
offense” is very serious, even where there is no prior arrest or court record.
What appears to be a first offense may have been preceded by a substantial
amount of prior abuse, even of many years’ duration. The court needs to
investigate how long the abuse has been going on. This should be
investigated with particular care in cases where the family was brought into
the justice system by a neighbor or other person outside the family rather
than by the wife.

In addition, judges may need to assess lethality more broadly than just
looking at the severity of physical assaults against the wife. Domestic
violence is a process, with a history and repeat instances, and not just one
event. This may be especially true for the Latino family. The judge must
look for emotional abuse leading up to the physical abuse and for other
violent behavior of the husband, such as property destruction.

This may be especially difficult because some of the evidence of lethality
may not be available to the court. When the prosecution is proceeding
without the wife, evidence of past violence or threats may not come into the
court. The judge will not see the cycle of violence. Further, some evidence
of past acts may not be admissible. For example, Arizona’s domestic
violence statute applies only to sentencing. There is no domestic violence
charge, so the perpetrator is charged with assault or criminal damage, and
past acts are not admissible to prove guilt or the severity of the present
charge."’

criticized above that African Americans are naturally violent.

Activists who have attempted to provide support services to battered Pacific-Asian women
have experienced intense resistance from the community for two reasons. Some in the

’steven Weller and John A. Martin, Center for Public Policy Studies, A Judge’s Guide to Culturally
Competent Responses to Latino Family Violence 39 (1998).
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community do not want the image of the “model minority” tarnished.™® Others are motivated
by the belief that saving the honor of the family from shame takes priority.19

Traditionally Pacific Asians conceal and deny problems that threaten
group pride and may bring on shame. Because of the strong
emphasis on obligations to the family, a Pacific Asian woman will
often remain silent rather than admit to a problem that might bring
disgrace for her family.

A Filipino commentator writes that many immigrant women from her country do not seek
or follow through on orders of protection because they are shunned and made to feel
ashamed by family and friends for talking about the abuse and seeking help:

®kimberle Crenshaw, Mapping the Margins: Intersectionality, Identity Politics, and Violence Against
Women of Color, 43 STAN. L. REv. 1241, 1245 (1991). This article is in the Readings for this unit.

Nilda Rimonte, A Question of Culture: Cultural Approval of Violence Against Women in the Pacific-Asian
Community and the Cultural Defense, 43 STAN. L. REv. 1311 (1991).
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[T]he reporting of cases of spousal abuse is still a very strange and
foreign practice for Filipino women. Losing face or “hiya” is a big
obstacle and a deep sense of loyalty to the family exacerbates this
feeling of shame....[T]he Filipino male is constantly fearful of being
“under the saya” (literally under the skirt). On the other hand, Filipino
women continue to be measured by the “Maria Clara” yardstick -
demure, patient, forgiving and understanding....Given this Filipino
male/female dynamic, it is not surprising that the community has
accepted it as fact that men may beat their wives occasionally to
establish their control and self-respect. 20

What Judges Can Do:

Become knowledgeable about the different reasons women from various communities of
color find reporting domestic violence and going forward with the court process difficult.
Support their efforts to protect themselves in ways that reflect your understanding of their
situation within their own communities. However, be careful not to let cultural sensitivity
become the basis on which violence against women of color is minimized or excused.

IV. RELUCTANCE OF WOMEN OF COLOR TO REPORT DOMESTIC VIOLENCE
BECAUSE OF THE ABUSE OF MEN OF COLOR IN THE JUSTICE SYSTEM

As the numerous reports from the state supreme court task forces on race and ethnic bias
in the courts and other sources make abundantly clear, there is a widespread, well-founded
belief in the communities of color that men in those communities repeatedly face police
brutality and racial and ethnic bias in the courts. Battered women from these communities
are often reluctant to use the courts because although they fear for their own safety, they
also fear what will happen to their partners in a justice system that they know to be biased
against men of color as well as women.

What Judges Can Do:

“Leni Marin, A Very Private Pain: Violence in the Filipino Immigrant Home, 2 KATIPUNAN 6-7 (1989).
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Take a leadership role in eliminating all types of bias in the courts and the justice system

so that all potential court users believe they can avail themselves of the courts’ protection

without feeling that they are betraying their communities.

V. IMMIGRANT WOMEN HAVE SPECIAL CONCERNS BECAUSE OF THEIR
IMMIGRATION STATUS*

Note to Presenter: For this section, use the Power and Control Wheel as adapted by the
Family Violence Prevention Fund to show some of the many ways battered immigrant women
can be abused in the context of their immigrant status. This wheel and the original from which
it is adapted are at the end of this unit and should be placed in participants’ program packets.

All battered women:

. believe promises that the abuser will reform;

. suffer from damaged self-esteem;

. bear physical and/or psychological scars from abuse;
. fear retaliation or stalking if they leave.

In addition, battered immigrant women need help surmounting barriers posed by:

. culture
. language
. immigration status

Although violence against women is common across cultures, the psychological,
emotional, economic and legal needs of victims fleeing violence can only be met
successfully in a culturally appropriate manner. Immigrant victims of domestic violence
need multilingual services, shelters that are not culturally alienating, victim advocates with
whom they can relate, lawyers who understand the intersection of immigration and family
law, and judges and court personnel trained to understand domestic violence and the
related cultural and immigration law issues.

“'This material is quoted or adapted from Minty Siu Chung and Leslye E. Orloff, Cultural Issues and
Diversity in The American Bar Association Commission on Domestic Violence, The Impact of Domestic
Violence in Your Legal Practice II-10 to 1I-13 (1996) and OVERCOMING CULTURAL BARRIERS, unpublished
manuscript prepared for the American Medical Association (1996); Family Violence Prevention Fund, Issue
Paper on Domestic Violence Cases Involving Immigrant and Refugee Communities: The Response of the
Courts (1991). Both are in the Readings for this unit.
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To help state judges understand how actions they take under state law can have
consequences under federal immigration law, the American Bar Association in Spring 1998
published A Judges’ Introduction to Immigration Law. Information about this book and
how to order it are included in your handouts for this unit.

There are many barriers to immigrant women’s seeking protection from violence from the
courts. Some of these barriers are beyond the ability of the courts to affect, but there are
actions judges and court personnel can take to support and protect immigrant women
fleeing their partners’ violence.

A. Fear of Deportation Because of Immigrant Status

Ortiz v. Ortiz_: Elena Ortiz wonders whether the judge, the interp  reter or her
husband will call the INS and whether she willbe d  eported.

Battered immigrant women fear that taking legal action will lead to their deportation.
Batterers commonly threaten deportation to control and manipulate their immigrant
spouses. Until the Violence Against Women Act was enacted in 1994, citizen and lawful
permanent resident batterers had the ability to influence their spouses’ immigration status.
If the husband is a legal resident and the wife has only a conditional residency, she may be
dependent on her husband for her ability to remain in the United States. She may not be
aware of her legal rights or status. The husband may tell the wife that he has filed papers
on her behalf when he has not. The Violence Against Women Act (VAWA)22 allows an
illegal immigrant who is a battered wife to apply for permanent residency without her
husband’s signature, but she may not be aware of this and it is reported that INS does not
tend to inform women about the act.?® Judges and court personnel should tell women
about this option. Fear of deportation inhibits them from coming into the system, or going
forward if they do.

What Judges Can Do:

State clearly that the concern of your court is protecting people from violence, not their
immigrant status. Make clear that your court does not report people seeking protection to
the INS. Stating this willimpact both the people who hear your statement in the courtroom
and those to whom they will repeat it in their community. It may make it possible for the
battered women in the courtroom and others in the community to seek court protection
when they are in danger.

Advise battered immigrant women that the Violence Against Women Act (VAWA) allows an
illegal immigrant who is a battered woman to apply for permanent residency without her

22p L. No. 103-322, 108 STAT 1796 (1994) codified at 42 U.S.C. §13701 (1994)

%8 U.S.C. SS 1154(1)(A),(B), 1186(c)(4),1254, 1254(a), 154(a)(2)(d).
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husband’s signature. Have your court distribute to immigrant women the brochure in your
handout folder titled, “Questions and Answers for Immigrant and Refugee Women,” which
explains how to use this VAWA provision. The handout provides information about
obtaining copies of the original in Spanish, Chinese, Arabic, Korean, Russian, Vietnamese
and Tagalog.

Note: Although any citizen who thinks that someone should be deported can
make a report to the INS, there is no affirmative o  bligation on a judge or
nonjudicial court officer to make such a report.
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B. Fear of Deportation Due to Arrest, Indictment an  d Conviction.

Ortiz v. Ortiz_: Julio Ortiz told police that Elena initiated the violence and
both were arrested.

Criminal convictions may have grave immigration (:onsequences.24 Persons convicted of
crimes of moral turpitude, aggravated felonies, drug offenses and domestic violence may
face deportation. Under the new immigration law, a person convicted for a crime of
domestic violence, a crime of stalking, or a crime of child abuse, child neglect, or child
abandonmentis deportable. In addition, persons found by a court, including civil courts, to
have violated a protection order are deportable. The standard for the deportation decision
is the highly subjective “good moral character” rule. Batterers are often aware of this rule
and deliberately press charges against a spouse who calls the police, claiming that she has
assaulted them.

What Judges Can Do:

Judges need to be alert for frivolous charges made in this context and understand that
even a conviction for a misdemeanor assault can ruin the immigrant woman'’s life. Being
deported for many women from developing nations means a return to a life of extreme
poverty, disease and few or no opportunities because of their sex. In addition, the social
stigma of having “failed in America” or having “failed in their marriage” may cause them to
be ostracized when they return to their community.

Given the erroneous claim by some commentators that women and men engage in
equivalent violence toward one another, and the readiness of some police to arrest both
parties when called to a domestic violence dispute, the court should take particular care
before sustaining an indictment for even a misdemeanor assault.

Judges also need to be aware that attorneys handling state law domestic violence cases
may not be familiar with the potential consequences under federal immigration law. Thus,
if a battered woman indicted in a domestic violence-related matter offers to take a plea, the
judge should inquire before accepting it whether client and attorney are aware that having
this conviction on her record may lead to deportation.

*For more information about the complex area of immigration and criminal law, see IMMIGRATION LAW AND
CRIMES, published by Clark, Boardman Callaghan. To order, call 1-800-221-9428.
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C. Fear of Justice System.

Many immigrants fear the justice system. Based on their experiences in their native
countries, they believe that court systems are partial, and favor men and the economically
powerful. Since immigrant women are often totally economically dependent on their
husbands, they see themselves as doubly disadvantaged in trying to deal with the courts.

D. Unfamiliarity with U.S. Law.

Many immigrant women come from civil law countries where cases are decided based on
written affidavits. They are not aware that here their testimony about what happened has
value. Many immigrant women do not know that domestic violence is against the law in the
U.S.

E. Fear of Losing Custody.
Ortiz v. Ortiz_: Elena Ortiz fears she will lose custody.

Many immigrant women also assume, based on their own cultural norms, that custody of
their children will automatically be given to their male partners in cases of separation or
divorce.

If the women are undocumented, they fear this will be held against them in deciding what is
best for the child. These women also fear that their husbands will abduct the children and
return to the country of origin.

Note: Some judges report that in domestic violence cases like Ortiz v. Ortiz
immigrant mothers are more likely to have their children placed in
foster care than white women, the perception of the system being that
these women cannot protect their children from possible abuse from
the fathers.

Ask participants whether they would consider placing the Ortiz
children in foster care and respond accordingly.
What Judges Can Do:

Tell immigrants that their testimony has value in U.S. courts, and that the justice system is
intended to assist them, without regard to their sex or economic status.
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Best Interests Standard

Tell immigrants that custody is awarded based on the best interests of the child and not
automatically ordered to the father. If you are in one of the forty states with a statutory
presumption against awarding custody to a batterer, advise the woman that this is the
standard against which the father’s request for custody will be judged. Ensure that
mediators and others involved in custody and visitation determinations understand that
immigration status should not be a factor in considering what is in the best interests of the
children. Undocumented mothers are not necessarily going to be deported from the United
States. Even if a battered immigrant woman must return to her home country, the court
should not assume it is in the best interests of the children to award custody to the father.

Child Abduction

If the abusive father is an immigrant, craft custody and visitation orders to prevent
international child abduction. Children’s passports should be in the possession of the
primary custodial parent or held by the court, and passport offices should be notified not to
reissue passports for the children. Order supervised visitation in cases where there is
potential for child abduction. Lodge custody orders with the embassy of the father's home
country to prevent issuance of visas for the children.

Civil Protection Orders

Orders of protection are particularly useful for immigrant women. For women who are
fearful of using the criminal justice system, getting a protection order from the civil court
may be a good intermediate and effective step to ensuring her safety. If the batterer is also
an immigrant, an order from an authority even without criminal consequences may by itself
be an effective deterrent. Special orders may be issued to provide additional protection for
immigrant women such as:

* Orders not to interfere with her immigration status;

* Orders to provide her with important documents she may
need for her immigration case;

* Orders guarding against child abduction.

Community Outreach

Take a leadership role in the development of community education and outreach efforts
aimed at immigrant communities which emphasize that domestic violence is a crime and
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that legal protection and services are available through the courts in domestic violence
cases.

Take a leadership role in developing culturally appropriate informational material about the
court system and family violence written in the languages of all minority populations in the
local community.

VI. IMMIGRANT WOMEN FACE LANGUAGE BARRIERS THAT ARE NOT ONLY
THOSE OF ALL NON-ENGLISH SPEAKING WITNESSES, BUT AR E SPECIFIC TO
BATTERED IMMIGRANT WOMEN

Ortiz v. Ortiz_: Elena Ortiz was prevented from learning English by her
husband as a means to control her. Interpretersh  ostility makes her fear he
will not translate her words accurately. She states that court personnel are
mean to her because she doesn’t speak English.

Why some battered immigrant women do not learn Engl ish

When a woman has been in the U.S. for several years and still speaks little or no-English,
some court personnel and judges feel harshly toward her. Understand that many
immigrant women would like to learn English but are prevented from doing so either
deliberately or by circumstance. Often the batterer seeks to isolate and increase control
over his wife by preventing her from learning English. Even if this is not a deliberate ploy,
when immigrant women work twelve and fourteen hour days in sweatshops and factories
and must then care for children, husbands and households, there is no opportunity to
attend language classes.

Abuses by Interpreters

For any non-English speaking person, a well-trained interpreter competent in that
individual's language and dialect and pledged to impartiality is an essential component of
access to justice. Much has been said and written about the critical need to upgrade
interpreters. In 1995, the National Center for State Courts published Court Interpretation:
Model Guides for Policy and Practice in the State Courts, funded by the State Justice
Institute. Chapter 6, the “Judge’s Guide to Standards for Interpreted Proceedings,” is in
the Readings for this unit.

Following that Chapter is the Code of Professional Responsibility for Interpreters in the
Judiciary. Canon 3 is titled “Impartiality and Avoidance of Conflict of Interest.” Itis in this
area that women of color are experiencing particular difficulties with interpreters. There are
numerous reports that in cases of domestic violence, interpreters openly side with
defendants and urge women to drop their cases.
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For example, Manavi is a New Jersey organization that works with women from South Asia
victimized by domestic violence. Manavi reports that too often interpreters have no training
in or sensitivity to domestic violence and attempt to dissuade victims from seeking the
protection of the court. These interpreters are more concerned with the community’s
image than the victim’s safety and tell the victim not to go forward because she is shaming
her community.

25Telephone interview with Dr. Shamita Das Dasgupta, Executive Director, Manavi (June 2, 1997).
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Similarly, Sakhi is a New York City organization started in 1989 to end violence against
women within the Asian Indian, Pakistani, Bangladeshi, Nepali and Sri Lankan
communities in the New York metropolitan area. Sakhi reports numerous complaints about
untrained interpreters who come from the defendant’s community and openly side with
him. For example, before a hearing the interpreter is in the waiting room chatting with the
batterer about the case. Sakhi reports that although it has complained to judges and court
administrators about this complete breach of ethics, it has had no success in stopping it.
The magnitude of these abuses has lead Sakhi to obtain a grant to launch a gender equity
campaign to protest the current system of court appointed interpreters within the New York
City Family Courts.?®

What Judges can do:

Train and require courtroom personnel to be on the alert for misconduct by interpreters in
the waiting room and the courtroom. Court personnel should take appropriate action if the
judge is not present and alert the judge if something happens in the courtroom that the
judge may not have seen. Canon 3 of the Code of Professional Responsibility for
Interpreters to the Judiciary states:

During the course of the proceedings, interpreters should not converse with
parties, witnesses, jurors, attorneys, or with friends or relatives of any party,
except in the discharge of their official duties.

This means that interpreters should not be talking or chatting with any party before a
hearing. Making court personnel aware of this as a firm rule and directing them to assist in
its enforcement will help eliminate the problems reported by Manavi and Sakhi.

Need for interpreter fluent in the withesses’ lanqu age and dialect as she speaks it.

Having an interpreter who truly speaks the same language and dialect as the witness is
crucial. In one case a Cuban battered woman tried to tell the judge shed had been
“stabbed” with a knife. The interpreter who was from Uruguay and spoke a different form
of Spanish said that she had been “scratched” with a knife.

Do not use the battered woman’s companion or child as an interpreter.

The companion may be the abuser or a friend or family member who comes with his or her
own biases and may filter what the battered woman says. For example, the companion

26Telephone interview with Prema Vora, Project Director, Sakhi (May 28, 1997).
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may be the victim’s aunt who believes it is shameful for women to complain publicly about
their husbands’ actions and who therefore edits some of her niece’s answers.

The victim may edit herself because she feels ashamed and concerned that the friend or
family member will repeat her story to others in her community.

Most importantly, never allow the victim’s children to act as interpreters. This is a tempting
option because minor children often accompany their mothers to court and are frequently
the most fluent, or only, bilingual persons present. Succumbing to this temptation
disserves both the child and the victim. The child is surviving the trauma of living in an
abusive household, with all the travail that brings. The mother may edit her story so as not
to put her child in the position of having to retell the mother’s account of physical, sexual
and emotional abuse. Without the full story, the judge may perceive the violence as less
serious than it is.

Do not use volunteer interpreters.

Volunteers are usually tied to the community and highly subject to retaliation by the
batterer and his family. Their fear may lead them to edit the victim’s testimony.

VII. IMMIGRANT WOMEN'S DISTRESS AT FINDING NO COURT PERSONNEL THAT
SPEAK THEIR LANGUAGE

Ortiz v. Ortiz_: Elena Ortiz says she does not like coming to cour  t because
the people are mean and no one speaks her language.

The lack of bilingual personnel is a key reason non-English speakers fear using the court
system. This problem is compounded by court documents that are not translated into the
parties’ language. The overall problems of a court system lacking in bilingual, culturally
aware staff are captured in the following statement from the Asian American Bar
Association of the Greater Bay Area, quoted in the Report of the California Task Force on
Racial and Ethnic Bias in the Courts.

Additional barriers arise in the court system from the lack of culturally
sensitive staff and judges. These barriers are commonly felt by Asian
women in the family law system. For example, the family court
services staff rarely are bilingual, [and] usually are not sensitive to
cultural concerns. Counselors have large caseloads and are required
to apply some pressure on the parties to compromise. Such goals
and methods fail to accommodate the quiet, nonconfrontational style
of dispute resolution and concerns about negative impacts on
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extended families. Asian women will often agree to compromises that
are really unacceptable, in order to avoid confrontation and discussion
of unpleasant personal matters in front of strangers . . . If staff and
judges were trained to handle matters with the culture of the litigants
in mind, some of the barriers could be reduced.?’

What Judges Can Do:

Take the lead in insuring that your court employs bilingual, bicultural staff throughout the
system, particularly in public positions which assist litigants with the court system. Bilingual,
bicultural personnel should be hired in sufficient numbers to address the needs of each
significant language minority community in the local population.

In cases where the language spoken by the parties is not a major language in the local
community, a qualified interpreter should prepare a written order in the language of the
party before the court and should translate the order in open court to the party.

When court orders are not available in a litigant’s language, it is recommended that judges
use qualified interpreters to go over every aspect of the court order on the record with the
parties. The court should inquire whether each party understands the terms of the order
and whether they would like to ask any questions of the court. If the litigants indicate that
they understand the order, the court should inscribe on the top of the court order the
following language: “This order has been translated in open court to the parties with the
assistance of a qualified interpreter. Each party demonstrated to the court that he or she
understood the order.” This notation will assist other judges when determining the party’s
comprehension level of the order should the parties return to court for enforcement. The
court may also consider having the qualified interpreter prepare a copy of the court’s order
in the language of the parties and present that order to the court for its signature.

Ensure that all court forms, summons, subpoenas, notices of appearance, citations, and
orders are translated into the language of all significant language groups in the community.

VIIl.  IMMIGRANT WOMEN’S ECONOMIC STATUS

' CALIFORNIA REPORT, supra note 2, quoting from 1991-1992 Public Hearings on Racial and Ethnic Bias in
the State Courts, supra, at pp. 164-65. (Rina Hirai, attorney; member, Board of Directors, Asian American
Bar Association of the Greater Bay Area.)
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A compounding factor in the problems besetting immigrant women and other women of
color as they try to use the courts is their poverty.

As the Fact Sheet on Women of Color in the Community that is part of this curriculum
recounts, women of color occupy a disproportionately high percentage of the lowest paid
jobs -- typists, clerks, nurses’ aids, factory workers -- and are often concentrated in the
contingent workforce.?®

Immigrant women are often exploited in sweatshops and made to turn the little they earn
over to their husbands.

The new Canons 3 (B) (5) and (6) of the Code of Judicial Conduct speak explicitly to bias
based on socioeconomic status for good reason. Class is an enormously important factor
in individuals’ access to the courts. In California, for example, it was noted that gender,
racism and poverty affect the family courts’ processing of divorce cases. The majority of
those appearing pro per are women of color who “were consistently treated with less
respect and given insufficient information to carry out the roles that were assigned to them
in representing themselves.”® Mediators and evaluators impermissibly made custody
awards kSJg:lsed on the parties’ economic status, to the repeated disadvantage of the
women.

IX. JUDGES SHOULD NOT MANDATE MEDIATION IN CASES WH ERE
DOMESTIC VIOLENCE HAS OCCURRED, PARTICULARLY WHEN T HE
VICTIM IS A MEMBER OF AN IMMIGRANT COMMUNITY

Note to Expert : During the issue-spotting exercise there was a question as to who
would order the Ortiz case to mediation. Tailor your remarks to the response to that
guestion and present the following commentary.

**The National Employment Lawyers Association Position Paper on Affirmative Action,
http://www.disgruntled.com/affirm.html.

*CALIFORNIA REPORT, supra note 2, at 165-66.

*1d. at 167
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In battering relationships, the victim knows that the perpetrator will use violence when she
does not act in a manner deemed appropriate by the perpetrator. It is this constant, real
threat of physical violence that enables the perpetrator to control what the victim says and
does. In domestic violence cases, the victim’s fear of further violence will prevent her from
participating in mediation as an equal party with the perpetrator, thus making it impossible
to reach an agreement that is truly “consensual.”

For immigrant women, mediation becomes even more unworkable because of language
barriers. The number of mediators fluent in certain languages is insufficient and the
likelihood that qualified interpreters are available for mediation is slim. If the batterer has a
greater command of English his partner is greatly disadvantaged. Furthermore, forcing an
immigrant battered woman to work out an agreement with her abuser rather than requiring
the court to make its own determination, feeds into her expectation that her abuser will be
able to control the judicial system, just as he was able to do in the country of origin.

What Judges Can Do:
Do not mandate mediation in domestic violence cases.

Appoint bilingual attorneys to represent all parties in domestic violence cases.
Whenever possible, courts
should appoint bilingual
attorneys to represent non-
English-speaking litigants.
Appointing attorneys who
must rely on interpreters to
communicate  with the
clients can significantly limit
counsel’s ability to
adequately represent the
client and can lead to long,
drawn out trials which
would be avoided if counsel
and client could
communicate directly.
Furthermore, when the
lawyer-client  relationship
does not take cultural
differences into
consideration, the client
may not accurately
understand what is
happening in court and may
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1]
have difficulty
understanding and

complying with court orders.

X. ORTIZ V. ORTIZ: ISSUE-SPOTTING EXERCISE CONTINUED: WHAT

RELIEF DID PARTICIPANTS ORDER IN THIS CASE?

Note to expert : Pick up here on your earlier question to the group about what relief
they would grant in the Ortiz case, assuming the evidence adduced supports Elena
Ortiz’s testimony. (It is essential to make this point about evidences  upporting her
version of the facts, or discussion cannot go forw ard.)

Do you grant the order of protection?

Is the fact that she hasn’t followed through twice before an issue? How do you handle
it?

Who gets custody of the children?
Do you award supervised visitation?
Do you award child support?

Do you grant the restitution?

Do you expunge her arrest record?

Comment on each point. Here is where you can make points about issues common to all
battered women. For example, with respect to custody and visitation, point out that
children are secondary victims of domestic violence and that unsupervised visitation
endangers battered women.

With respect to the financial issues, note that women from communities of color often are
not awarded restitution because judges and other court personnel assume that men from
their communities have no money. This is an offensive stereotype about men from
communities of color, but those who suffer its effects are the women from these
communities.
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AFRICAN AMERICAN WOMEN AND THE BATTERED WOMAN SYNDR OME

Note:  This discussion is built around the case study of State v.
Givens which is on the next page.

State v. Givens Exercise:

Ask participants to remove State v. Givens from their folders and read it closely, noting any
issues raised that they think are relevant to a judge’s concerns and responsibilities.

Ask participants to assume this is a jurisdiction where judges conduct voir dire based on
guestions submitted by the lawyers. Roberta Givens’ lawyer asks you to voir dire the
potential jurors as to their preconceptions about the type of woman who can believably
assert a Battered Woman'’s Syndrome defense because she plans to introduce an expert
witness on this issue. The lawyer points out that the stereotypical battered woman is white,
blonde, small, meek and economically dependant on her husband. Roberta Givens is
none of these. People create categories for other people, they look for information to
support that categorization, and can become uncomfortable if given information that is
inconsistent with that category.

Q. Will you ask the voir dire questions concerning the stereotype of the battered woman
and the fact that the defendant does not fit it?

Q. Will you allow the expert testimony on Battered Woman’s Syndrome?
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Handout
DOMESTIC VIOLENCE CASE STUDY
SELF-DEFENSE

State v. Givens

Background Information:

My name is Roberta Givens. | am 32 years old. | am 511" tall, and | weigh 185
pounds. | am accused of first-degree murder in the death of my fiancé, Michael Tyler.

Mike started hitting me soon after I let him move into my house with me, when he got
laid off from his job. Some men are insecure around women who have their own money, a
decent job, a car, and a house. | thought Mike was different. | was wrong.

| probably should’ve reported him to the police the first time he hit me, although | doubt
that it would’ve done any good. The police are notoriously lax about investigating violent
crime in my neighborhood. Besides, there are already so many young Black men in prison
or on parole. | didn’t want him to be another statistic. Then, too, the whole neighborhood
would’ve turned on me if | had called the police on him - my mother, his mother, and my
sisters included. “He doesn’t drink too often, or do drugs, or cheat on you, and he’s looking
for ajob,” they'd say. “He’s just stressed. So he hits you occasionally. You can'’t ruin his
life over something like that.”

The beatings got worse and worse. | fought back, but that just made him angrier. One
day, he got turned down for yet another job. He went out and got sloppy drunk, then came
home and started taking his frustrations out on me. | was terrified and fought for my life.
Now they’re charging me with murder.

| plan to plead self-defense. My lawyer says she’s going to introduce expert testimony
about battered woman’s syndrome.
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Discussion Guide:

The Expert opens with the following commentary:

Before we talk about how you would rule in this situation, let's do a quick issue-spotting
exercise. From the point of view of Roberta Givens, what are the issues that affect her
access to justice? From your point of view as a judge, what issues are relevant to your
concerns and responsibilities?

As was discussed this morning, people create categories for other people, then look
for information to support that categorization, and can become uncomfortable if given
information that is inconsistent with that category. The stereotypical battered woman
is white, blond, small, meek, and economically dependent on her husband. Roberta
Givens is none of these. In addition, she can’t “just leave” her batterer, as victims of
abuse are often told they should do, because he lives in her house. How will that
affect how the jury perceives her? How will that affect the fairness of their
deliberations and their ultimate verdict? How will that affect how you as the judge
perceive her? What can you do as the judge to make sure that Roberta Givens gets a
fair trial unaffected by the biases of the jury?

Ms. Givens points out that she had no support for her problem from the police, her
community, or her family. What are your thoughts about the defendant’s story?
Should her background information play a part? In what way?

What other stereotypes about Black women might affect the jury in this situation?

Issues for the Judge:

Will you allow voir dire questions concerning the stereotypical battered woman, and
the fact that the defendant doesn't fit the stereotype?

Will you allow the expert testimony about Battek&@man’s Syndrome?
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Trial and Sentencing Outcomes for Battered African- ~ American Who Kill their
Partners in Self-Defense

Note to Presenter: This issue may have come up on the morning’s
discussion of stereotypes about women of color and how they play
out in the courts. If it did, tie your presentation to that discussion.

Over the last fifteen years, expert testimony about battered woman syndrome (BWS) has
been widely accepted in the courts to explain why some battered women kill their abusers
when the women are not defending themselves against a deadly assault, the traditional
pattern for a self-defense justification. The paradigm is that of the burning bed case; the
woman who set her husband’s bed afire while he slept because she was too terrified to
take any defensive action while he was awake.

More recently, however, commentators have questioned the value of BWS because it
creates a debasing female stereotype of abused women as “suffering” from a syndrome.
Although BWS is intended to show the reasonableness of the battered woman’s actions, it
usually reinforces an image of women as weak, crazy, powerless “victims” in need of
protection. The effect of asserting BWS in court has often been to treat battered women in
a way that is demeaning by presenting them as people with a diminished intellectual
capacity, rather than as reasonable people who act in self-defense to save their lives. It
revives the conception of self-defense in this context as an excuse rather than a
justification.

One group that has rarely benefited from BWS expert testimony is African-American
battered women who kill in self-defense. The reasons are fully discussed in an article in
your Readings by Linda Ammons titled “Mules, Madonnas, Babies, Bathwater, Racial
Imagery and Stereotypes: The African-American Woman and the Battered Woman’s
Syndrome.”

Because many Black women do not fit the BWS paradigm of the small, fragile, helpless,
weak victim who never fights back, they have been much less successful in presenting this
form of defense. For example, Dr. Lenore Walker, who developed the BWS theory, has
written of three cases in which African-American battered women who relied on BWS were
convicted and sentenced to prison, one to a life term.

Racism and economic discrimination are inextricably linked to sexism

in our culture, creating an ugly nexus in our courts of law...when a
woman appears...defensive or hostile in court -- especially when she
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is poor or Black -- there is a great likelihood that she will be judged
severely and punished severely.31

3 enore Walker, TERRIFYING LOVE: WHY BATTERED WOMEN KILL AND HOW SOCIETY RESPONDS 210-128
(1989).
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The Prison Activist Resource Center reports that African-American women are twice as
likely to be convicted of killing their abusive husbands as white women.*

In a comprehensive article on this issue Professor Shelby Moore observes:

While battered women in general must overcome myths involving
psychological disabilities and images of victimization, African American
women must overcome stereotypes far more onerous. Specifically, African
American women are viewed as angry, masculine, domineering and sexually
permissive - characteristics which do not denote ‘victim.” As a result, judges
and jurors are less likely to believe African American women are ‘victims’
when they assert self-defense while relying on the battered woman
syndrome as the justification for killing their abusers.®

These [stereotypical] images work against African American women to such
an extent that they must struggle to rise above them. If judges and jurors
view them as strong and domineering, they are unlikely to believe that
African American women suffer psychologically as a result of being battered.
Again, they are more likely to be viewed as deserving of, or in some way the
cause of, the violence perpetrated against them. These images prevent
judges and jurors from viewing African American women in the same way
they view the mythical white woman: virtuous and fragile; worthy of being
protected and respected.

¥prison Activist Resource Center, “Women in Prison,”
http://www.igc.apc.org/justice/prisons/women/women-in-prison.html. (June 1997).

33Shelby A.D. Moore, Battered Woman Syndrome: Selling the Shadow to Support the Substance, 38 How.
L.J. 297, 302-3 (1995).

¥1d. at 333-334.
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This image of the stereotypically angry African American woman serves to
further subjugate African American women in the criminal justice system.
When they are characterized as suffering from the battered woman
syndrome, the stereotype is damaging. The jury is less likely to find credible
an African American woman who kills in self-defense when it believes that
she is angry at trial and not psychologically debilitated as the syndrome
would suggest. This proves to the jury that her anger on the night on the
homicide precipitated or in some way caused the death.*®
What Judges Can Do:

If a BWS defense is proffered for a woman of color who does not fit your image of what the
victim in such a case should look like or how she should behave, be alert to how
stereotypes may be shaping your assessment of her credibility. Even if you are not the
trier-of-fact, your assessment can “leak” to the jury in the form of nonverbal
communication. Such stereotypes can also be a factor in sentencing and should be
guarded against. With respect to the jury, consider a voir dire that inquires into jurors’
preconceptions about how a defendant using a BWS defense should look and behave. If
jurors have an image of Farah Fawcett in “The Burning Bed” and the defendant is a large,
feisty Black woman, query whether she will receive a fair trial.

*1d. at 335.
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RAPE

Expert Presentation

This expert presentation focuses on the specific issues confronting women of color,
particularly African American women, who are complainants in rape cases. The focusis on
actions judges can take to minimize or eliminate the problems identified.

The presentation of this material should be as interactive as possible. An interactive
format is outlined below.

Instructions for Small Group Voir Dire Exercise

Introduce the exercise by explaining that there are two particular problems confronting
women of color - particularly African-American women, in rape trials. This segment begins
with an exercise that attempts to reveal these problems through juror voir dire.

Describe the Case :
A 28-year-old African-American woman alleges she was raped by her 34-year-old African-

American supervisor. Evidence will show that they lunched together frequently and he
regularly gave her rides to her bus stop.

EXERCISE: “What's My Bias?”  (7-10 minutes)
At each table two participants are asked to be “judges” and two are asked to be “jurors.”

Each “juror” is given a folded piece of paper on which is written a “secret” or a “bias” and
an identity written on a table tent to be placed in front of the “juror.”

The “judge” is asked to follow his or her normal voir dire practice to attempt to elicit the
secret, which means it will be necessary to ascertain what that practice is before beginning.
Thus, if the “judge” normally practices very speedy group voir dire, the judge should not be
allowed ten minutes to question a juror individually. This technique will highlight
deficiencies in rapid group voir dire cases.
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Juror 1

Identity: Black Juror

Secret 1: | don't like a Black woman airing our dirty laundry. Cases like this just
confirm white people’s belief that Black men are a bunch of over-sexed
savages who belong in jail.

Juror 2

Identity: White Juror

Secret 2: | think Black women are promiscuous and | would be very skeptical of a
Black woman who was so friendly with her supervisor claiming that he raped
her.

Secret 1 - Opposition to Black Rape Victims’ Report  ing Black Rapists

After the exercise, ask the group how many “judges” succeeded in eliciting “secret” 1 from
the “jurors.” Was it difficult? What questions worked? Explain the importance of eliciting
this “secret” from the potential juror with the following information.

Women of Color Face Particular Barriers to Reportin g

Women of color, especially African-American and Native American women, face particular
barriers to reporting.

African-American Women - Barriers to Reporting

Black women face strong pressures from their community not to report rape when the
rapistis a Black man. In the vast majority of cases involving Black victims the rapist is also
Black. Department of Justice data show that 88% of rapes are intraracial.*® The abuse and
bias that Black men experience in the criminal justice system, well documented in the
reports of the race and ethnic bias task forces, as well as the oppression of Black men
throughout American history, has made the Black community protective of its men and
focused on antiracist strategies that support Black men, even at the expense of Black

%caroline W. Harlow, U.S. DEP'T OF JUSTICE, FEMALE VICTIMS OF VIOLENT CRIME, NCJ-126826, at 10
(1991).
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women.*” The community is opposed to validating stereotypes about Black men as
oversexed and animalistic.

¥’Crenshaw, supra note 18 at 1266-1282.
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In 1997 two rape crisis counselors who work with Black rape victims in Los Angeles
reported that a significant problem in the African-American community is denial that rape is
a problem in that community.38 The former editor of a magazine for African-American
women has written with respect to rape and sexual harassment cases involving Black
women and men that:

[W]hen a woman steps forward and dares to bear witness to the misogyny
and sexual terrorism that flourishes in our community, all hell breaks loose.
She who dares speak about and hold black men accountable for the
everyday acts of incest, battery, rage, domestic violence and sexual
harassment risks becoming a pariah.*®

This attitude in the African-American community, coupled with the skepticism of law
enforcement personnel toward that community, has significant implications for those Black
women who do go forward with a rape prosecution against a Black man. It will shape how
these women behave in court and how they will be perceived by judges and jurors.

Whether, how soon and how well a rape victim recovers is strongly influenced by the
response to her disclosure from family, friends, law enforcement personnel, and the courts,
as well as the circumstances of her life situation. The rape victim who must go on living in
a dangerous community and who receives no validation from police because of her race or
economic class is far more likely to self-medicate with drugs or alcohol than the rape victim
who can return to live with her family in a safe neighborhood and is fully supported and
validated by those who know her and the police.40 A study of Black and white rape victims
in the Los Angeles area found that Black women more often live in high crime areas and

L ottie Joiner, Healing the Scars, EMERGE, May 1997 at 34, 40.
*Marcia Gillespie, What's Good for the Race? Ms. Jan./Feb. 1993 at 80, 81.
““Presentation by Dr. Carolyn Newberger, Director, Victim Recovery Study, Children’s Hospital, to the

1992 All Court Conference on Gender Issues, Synchronic and Profile Evidence Workshop, Boston, MA
(May 15, 1992).
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often drop out of rape crisis therapy because they perceive that the therapeutic plan
ignores aspects of their environment that they cannot change.41

“Gail Wyatt, The Sociocultural Context of African American and White American Women’s Rape 48 J. OF
SOCIAL ISSUES 77, 86 (1992);
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Rhonda Brinkley-Kennedy, Clinical Director of the Rosa Parks Sexual Assault Crisis Center
in South Central Los Angeles reports, that the hostility African-American rape victims who
report Black men often encounter from their own communities is so debilitating and
infuriating that by the time these women get to court they are filled with anger, not simply at
the rapist, but with everything that has happened to them. Their anger makes them appear
to fit the “Sapphire” stereotype - “nagging, shrewish, castrating, dangerous, treacherous
toward and contemptuous of Black men.” Judges need to understand that the anger is just
a facade to hide the fear and frustration the women feel at this point. They may appear to
be in charge but they are not.** Understanding why an African-American woman in this
situation may appear angry and strident is important because it has consequences for
perceptions of her credibility.

Judges and juries have definite expectations about the way rape victims should behave on
the witness stand, with grave implications for the credibility of those who do not attain the
mythical ideal. Yet victims’' behavior during trial will vary widely according to their
personality, stage of recovery, life situation and many other factors.

About half of victims demonstrate a “controlled style,” which means they hide their feelings
and appear calm. The other half demonstrate an “expressive style,” which means they
display fear, anger and anxiety by crying, sobbing, smiling or acting restless or tense.”®

Controlled style victims may be disbelieved when they do not cry because some tears are
what the judge and jury expect. Expressive style withesses who cry “too much” may be
dismissed as hysterical. Expressive style witnesses who display anger are particularly
suspect. Our culture is extremely uncomfortable with women of any race who display
anger. But angry Black women are doubly burdened by the stereotypes about angry Black
women cited above in the article by Shelby Moore about Black woman who attempt to
utilize the Battered Woman Syndrome. Dr. Moore observes,

African American women are viewed as angry, masculine, domineering and
sexually permissive - characteristics which do not denote “victim.” As a
result, judges and jurors are less likely to believe African American women
are “victims” when they assert self-defense while relying on the battered
woman syndrome as the justification for killing their abusers.**

“**Telephone interview with Rhonda Brinkley-Kennedy, Clinical Director, Rosa Parks Sexual Assault Crisis
Center, Los Angeles, (May 16, 1997).

“Ann Burgess & Lynda Holmstrom, Rape Trauma Syndrome in THE RAPE VICTIM 122 (Deanne R. Ness
ed., 1977).

*“Moore, supra note 33 at 302-303.
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In a New York case that received national attention, a Black female college student at St.
John’s University was raped and sexually assaulted by several white male students on the
lacrosse team. The assault occurred after she was manipulated into coming to their
apartment under false pretenses and forced to drink liquor until she was incapacitated.
Several of the defendants admitted their guilt but some went to trial. Jurors disbelieved the
victim because instead of appearing pathetic and helpless on the stand, she was angry and
argumentative during cross-examination.*

Rape victims being disbelieved when they display anger is particularly disturbing because
anger is the beginning of recovery.

**Nicholas Varchaver, Inside the Jury Room, MANHATTAN LAWYER, Sept. 1991 at 17.

48



National Judicial Education Program to Promote Equality for Women and Men in the Courts

At the beginning of [therapy], the client often can feel only the pain of her
victimization...As she begins to affirm her victimization, her anger begins to
be revealed. Anger provides energy to the work of coping and drives her
toward new ways of being in the world.*°

Native American Women - Barriers to Reporting

Judges in Public Law 280 jurisdictions47 where rape and sexual assault cases arising in
Indian Country are tried in state courts should be aware that Native American women also
face particular barriers to reporting and going forward with cases of rape and sexual
assault. The following list of barriers was developed by Mending the Sacred Hoop, an
organization which provides sexual assault and domestic violence training for judges,
attorneys and police as well as technical assistance to Department of Justice STOP Grants
Tribal grantees.

COMMUNITY RESPONSE TO SEXUAL ASSAULT

Indian tribes have identified the following barriers to providing an effective
community
response to sexual assault:

 Communities are silent about sexual assault and in denial about its prevalence.

* Rape is not considered a violent crime.

*  The community blames the victim.

* The police, the courts and service providers fail to collaborate.

* Punishment for perpetrators does not meet the gravity of the crime.

» Survivors do not report the attack for fear of shame and embarrassment.

» Ifthe perpetrator’s family has a social or political status, survivors are unwilling
to prosecute.

 Communities lack rape awareness programs.

*  Communities lack safe shelters for survivors.

*  Communities lack 24-hour crisis services-- or any kind of services.

» Sexual assault cases tend to “disappear.”

* Sexism in Native communities is equated with traditionalism.

46Barry Burkhart, Conceptual and Practical Analysis of Therapy for Acquaintance Rape Victims in
ACQUAINTANCE RAPE: THE HIDDEN CRIME 287, 299 (Andra Parrot & Laurie Bachkofer, eds., 1991).

718 U.S.C. §§1161, 1162; 25 U.S.C. §§1321-1322; 28 U.S.C. §1360 (1953).
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* Indian Health Services (IHS) is sometimes uncooperative.

* Survivors fear that their cases will not be handled with confidentiality.

 Communities are unaware that marital rape is unacceptable.

*  Survivors are stigmatized in the community.

e ltis considered acceptable, particularly among teens, to rape a woman who is
intoxicated.

» Police and other service providers lack sexual assault training.

* Nobody wants to testify in a rape case.

*  Survivors fear retaliation if they report the attack.

* The police are often the offenders or friends of the offenders.

* In small communities, survivors fear that the word will get around.

e Survivors fear their children will be taken away.

* Rapists are rarely prosecuted.

* An attack is considered rape only when the offender is a stranger.

» Survivors are blamed for destroying offenders’ lives if they report the attack.

*  Survivors distrust the system.

» If perpetrator was drinking, he is not considered responsible for his actions.*®

Secret 2 - Assumption that Black Women are Promiscu  ous

Ask participants how many “judges”succeeded in eliciting Secret 2 from the “jurors.” Was it
difficult? What questions worked?

Explain the importance of eliciting this type of secret from a potential juror with the following
information.

Stereotypes About African-American Women Affect Jur or Deliberations and
Sentencing in Rape Cases.

A second problem confronting African-American rape victims at trial is the devaluation of
their credibility because of stereotypes about Black women as sexually voracious. These
attitudes also infect sexual harassment cases.

48Mending the Sacred Hoop, Sexual Assault Information Packet (Draft), Dec. 1997 at 13.
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Black women are acutely aware of their lack of credibility as victims of sexual assault. The
1990 study of Black and white Los Angeles women cited earlier found that Black rape
victims were “significantly less likely to disclose incidents involving sexual assaults.” The
author posited that Black women’s lesser credibility as rape victims together with their
negative experiences with and expectations of the police (who both unfound Black
women'’s claims of rape more often than white women’s and show bias against Black male
defendants in all types of cases) may be controlling factors in their willingness to report.49

“Wyatt, supra note 41, at 86-87.
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A 1997 survey on sexual assault by the Black newsmagazine Emerge queried readers
about Black women and sexual assault. The majority of respondents were women, 89%
perceived that Black victims report less often than white victims; 68% stated that Black
women don’t report because they will not be believed.*

The justice system’s disbelief in Black rape victims’ veracity is vividly illustrated by the
following quotation from a Florida Supreme Court opinion.

What has been said by some of our courts about an unchaste female being
a comparatively rare exception is no doubt true where the population is
composed largely of the Caucasian race, but we would blind ourselves to
actual conditions if we adopted this rule where another race that is largely
immoral constitutes an appreciable part of the population.>*

This case was decided in 1918, but the continuing viability of the attitude it expresses was
documented in a major study of rape cases in the 1980s that paints a disturbing picture of
white jurors’ attitudes toward Black women rape victims.

In the early 1980's, a team of social scientists conducted in-depth 90 minute interviews with
331 men and women who had sat on juries in rape cases in Indianapolis.’> The
researchers found that jurors made their decisions based on the victim’s “character” and
lifestyle even where there was proof of use of a weapon or victim injury. Jurors were less
likely to believe in the defendant’s guilt when the victim reportedly drank or used drugs,
was acquainted with the defendant, or engaged in sex outside marriage. Jurors
disregarded the evidence and decided cases on the basis of their personal values. These
values were so rigid with respect to appropriate behavior for women that they even

*sexual Assault Survey Results, EMERGE, July/August 1997 at S12.
*Dallas v. State, 79 So. 690 (Fla. 1918).

*’Gary LaFree, RAPE AND CRIMINAL JUSTICE 140 (1989).
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disbelieved women who held non-traditional jobs - including a woman who drove a school
bus.

Another factor that emerged starkly in this study was the issue of race.

When we think about rape and race, most of us think about cases like the Scottsboro boys
and the extreme animus toward Black men charged with raping white women. This aspect
of the rape and race issue did emerge in this Indiana study. “Taken together, the results
indicate that processing decisions in these sexual-assault cases were affected by the race
composition of the victim-defendant dyad, and the cumulative effect of race composition
was substantial.”®  “It is clear from the analysis that Black offender-white victim rapes
resulted in substantially more serious penalties than other rapes. . . " >*

But what also emerged was a strong devaluation of African-American women as victims of
sexual assault. In this Indianapolis study, “black intraracial assaults consistently resulted in
the least serious punishment for offenders.””

This devaluation of women of color in sexual assault cases is also vividly demonstrated by
a study of sentencing in Dallas, Texas. In Texas juries impose sentences in non-capital
cases. A 1990 study by a local newspaper found that the median sentence for a Black
man who raped a white woman was 19 years. The median sentence for a white man who
raped a Black woman was 10 years. The median sentence for white on white rape was 5
years, for Hispanic/Hispanic rape 2.5 years, and for Black on Black rape, a mere 1 year.56

The origins of this devaluation of Black women who are victims of sexual assault go back
to slavery. White men who raped their Black female slaves told themselves stories to
avoid acknowledging, even to themselves, the truth of what they were doing. The story
they told was the victim-blaming myth of the promiscuous Black woman who had seduced
them. As Gary La Free wrote of the jurors he studied in Indianapolis:

Jurors were less likely to believe in a defendant’s guilt when the victim was black.
Our interviews with jurors suggested that part of the explanation for this effect was
that jurors...were influenced by stereotypes of black women as more likely to
consent to sex or as more sexually experienced and hence less harmed by the

.

*d. at 145.

.

**Race Tilts the Scales of Justice Study: Dallas Punishes Attacks on Whites More Harshly, DALLAS TIMES

HERALD, Aug. 19, 1990 at Al.
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assault. In a case involving the rape of a young black girl, one juror argued that a
girl her age [she was thirteen] from ‘that kind of neighborhood’ probably wasn't a
virgin anyway.”’

In the Readings for this unit is an article about this aspect of rape and race. We are clearly
living with this attitude today. The comfort people feel with this attitude is such that some
will even express it openly. Recently in Westchester, N.Y., after an acquittal in a case
where a Black woman was raped on the examining table by a white doctor, a juror wrote to
the prosecutor, “We thought a Black female like that would be flattered by the attention of a
white doctor.”®

What Judges Can Do:

Conduct or permit a voir dire of the jury that seeks to elicit the biases exemplified in the voir
dire exercise and strike for cause jurors who manifest these biases.

Be alert for defense efforts that seek to breach or skirt the rape shield law in order to play
to stereotypes about women of color’'s sexuality (e.g., the African-American Jezebel, the
sexy vixen Latina). Even if prosecutors fail to object, Canon 3(B)(5) of the Code of Judicial
Conduct requires judges not to permit this kind of biased behavior.

At sentencing, be alert for any comments from the defense or in the probation report
devaluing the harm done to the victim.

An Issue for Immigrant Women in Rape Trials: Abuses by Interpreters

*'LaFree, supra note 52 at 219-220.

**Telephone interview with Barbara Eggenhauser, Assistant District Attorney, Westchester County, NY
(April 21, 1992).
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For immigrant women, interpreters pose special problems in rape as well as domestic
violence cases. Pennsylvania Superior Court Judge Renee Hughes reports a case in
which two Korean men were charged with the rape of a Korean woman. The defendants
claimed not to understand English and demanded an interpreter. During the complainant’s
testimony the interpreter joined the defendants in making faces at the witness and
dismissive hand gestures toward her. Judge Hughes called the interpreter into her
chambers and admonished him. His visible misconduct stopped.*

What Judges Can Do:

Be alert to the behavior of interpreters in the courtroom, the courthouse, and the
community (the latter because the interpreters often come from the alleged victim’s
community) and instruct court personnel to be alert as well. For interpreters to intimidate a
victim or belittle her testimony is a violation of their Code of Professional Responsibility.

Closing

At the conclusion of the unit, the Judge/Moderator closes with a succinct review of the key
issues for women of color victims of gender-based violence and some highlights from the
discussion. It is essential to formally conclude this and every unit to create a sense
of closure. Don't let the units just trail off or end without it.

*Interview with Judge Renee Hughes, (May 10, 1997).
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Action Planning Session

If the violence unit is presented as an independent program or there is no separate Action
Planning Session slated for the end of the full-scale program, use the following format for
an Action Planning Session on violence issues.
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Learning Objective: To make specific plans for actions participants will take
as a result of this program.

Overview: A small group action planning session possibly followed by a report back. All
ideas generated to be compiled and circulated to all participants.

Recommended Length:  15-30 minutes.

Faculty: Judge/Moderator to explain exercise and moderate report back if there is
one.

Judge/Facilitators for each small group.
Format: A plenary session with an exercise done at small tables.
An optional report back.
Equipment: Flip chart if you opt to include a report back.
Handouts:  Action Planning Worksheets.
These worksheets are at the Overheads & Handouts tab for this unit.
These worksheets are to be collected at the end of the Action Planning

Session. Participants need copies of their worksheets to take home. This can
be accomplished in several ways:

. Give participants the worksheet on carbon sets and
collect only the top sheet.

. Have participants put their names on the sheets and
mail a copy back to them with the Action Plan
Compilation.

. Have participants write their plans twice and turn in one
copy.

Report Back: This is optional. Some people perceive reporting back as an important
opportunity to share ideas. Others dislike it. A report back can be a
problem at the end of a long program because there is invariably some
repetition and participants are eager to leave. If you opt to include a report
back, instruct the successive reporters not to repeat anything their
predecessors said but only to add new ideas.
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Compiling and Circulating the Action Plans

At the end of the Action Planning Exercise:

. Collect each participant’s Action Plan.

After the program:

. Compile the answers using the four questions as headings.

. Eliminate duplications.

. Create an Action Plan Compilation that presents everyone’s ideas.
. Circulate the compilation to all program participants.

Post-program phone interviews:

You may wish to conduct phone interviews a few months after your program to learn
whether and how participants have acted on their action plans. If so, include in your
exercise instructions a request that participants willing to be interviewed fill in the box on
their Action Planning Worksheet asking for their name, phone and fax.
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Handout

ACTION PLANNING WORKSHEET
(Refer to the list of questions provided with these worksheets)

Actions | Will Take as the Result of this Program:
(Use additional sheets as necessary)

Interpreters and Translations:

Domestic Violence:

Voir Dire in Rape and Domestic Violence Cases

Name:

Phone: Fax:
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Handout
Interpreters and Translations

What actions will you take to insure that the court employs interpreters who are
unbiased and competent and who adhere to their code of professional responsibility?

What actions will you take to insure appropriate behavior by interpreters outside the
courtroom?

What actions will you take to insure appropriate behavior by interpreters in the
courtroom?

What actions will you take to insure a reasonable complement of multilingual
courthouse staff?

What will you do to encourage the development of culturally appropriate informational
materials about the court system and family violence written in the language of the
minority populations in your community?

How will you insure that all court forms, summonses, subpoenas, notices of
appearance, citations, and orders are translated into the language of all significant
language groups in the community?

Domestic Violence

What will you do to assure that judges and court personnel receive thorough training in
the myths and facts about domestic violence as they relate to women of color and
immigrant women?

What will you do if you hear comments from court personnel, lawyers, or others
dismissing the seriousness of violence against women from particular communities
because “that’s how those people are?”

What will you do to insure that physical signs of battering are not overlooked on women of
color? What will you do to insure that non-physical signs of battering are not overlooked
on women of color?

What will you do to increase the comfort level of immigrant women, particularly those who
have not obtained a green card, who are seeking protection from domestic violence?

How will you support the efforts of women of color to report domestic violence and go

forward with the court process, given your understanding of the unique difficulties these
women may have in proceeding with these matters?
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Voir Dire in Rape and Domestic Violence Cases

How will you change the way you conduct or have lawyers conduct voir dire
in cases involving women of color as victims of rape or domestic violence?

How will you change the jurors’ questionnaire?
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UNIT IV. ACTION PLANNING
Learning Objective:  To make specific plans to implement actions paraicts will take
to insure equal justice for women of colothe
courts as a result of this program.

Overview: A small group action planning session possiblyoletd by a report back. All
ideas generated to be compiled and circulated fmadicipants.

Recommended Length:  15-30 minutes.

Faculty: Judge/Moderator to explain exercise, moderate tdyaak if there is one, and
close program.

Judge/Facilitators for each small group.
Format: A plenary session with an exercise done at smliésa
An optional report back.

Equipment: Flip chart if you opt to include a report back.
Marking Pens

Handouts: Action Planning worksheets
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Action Planning Exercise

Questions. The Action Planning Exercise is built around tbkofving four questions.

1.

In the context of women of color in the couttew can judges
utilize controlled processing to minimize their rovand
others’ natural tendency to decide/act based oactigpes?

How can judges control the courtroom to prevamd minimize
bias against women of color in the courts?

How can judges control the courthouse beyonid to@irtrooms b
address bias against women of color as it affects practiced by
court personnel?

How can judges address the biases that cortfedtéred women 6
color and immigrant women when they seek protedtimough the
justice system?

Depending on the length of time available, the egsercan be presented in one of two ways:

Assign one question to each small group.
Have each small group address all four questions.

Worksheets: Worksheets for the two different ways of doingstexercise follow this text and are
at the Handouts tab for this unit. Whichevenfat you choose, give participants the
Handout at page 7 listing the issues in detail.

Participants need copies of their worksheets te takne. This can be accomplished
in several ways:

Give participants the worksheet on carbon setscatidct
only the top sheet.

Have participants put their names on the sheetsvail a
copy back with the Action Plan Compilation.

Have participants write their plans twice.

Report Back: This is optional. Some people perceive reportiagkias an important opportunity

to share ideas.Others dislike it. A report baak lge a problem at the

end of a long program because there is invariaihesepetition and participants are
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eager to leave. If you opt to include a report batstruct the successive reporters
not to repeat anything their predecessors havebsditb add only new ideas.
Compiling and Circulating the Action Plans

At the end of the Action Planning Exercise

. Collect each participant’s Action Plan.

After the program

. Compile the answers using the four questions adihgs.

. Eliminate duplications.

. Create an Action Plan Compilation that presengsy®ne’s ideas.
. Circulate the compilation to all program particiga

Post-program phone interviews

You may wish to conduct phone interviews a few rherafter your program to learn whether and
how patrticipants have acted on their action plaliso, include in your exercise instructions a
request that participants willing to be interviewifldn the box on their Action Planning Worksheet
asking for their name, phone and fax.

Closing:

At the conclusion of the Action Planning Sesside Judge/Moderator closes the unit and the
program with a succinct review of the five reastméiave a program on women of color in the
courts and some highlights from the déyisessential to formally concludethe Action Planning
Session and the program to create a reuse of closure. Don't let them just trail off or end.
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Handout

ACTION PLANNING WORKSHEET

The moderator will assign one of the following fpaints to your group for discussion and reporting
back to the larger group. (Please circle the nunmbieont of the point you are assigned to disquss.

Discuss with your group the actions you plan t@takyour court as a result of this program. Use th
back of this handout to write down your intentions.

1. With resepect to women of color in the couhsw can judges utilize

controlled processing to minimize their own antieo$’ natural
tendency to decide/act base on stereotypes?

2. How can judges control the courtroom to prevant minimize bias
against women of color in the courts?

3. How can judges control the courthouse beyonid te@irtrooms to address
bias against women of color as it affects or icficad by court personnel?

4, How can judges address the biases that confsatiered women of
color and immigrant women when they seek protadtiwough the
justice system?3e list of detailed questions on the following pages.)

Discuss your ideas with your group before recordivegn.

At the end of this program, please return your stoegur judicial educator. Everyone’s suggestions
will be compiled and circulated among attendees.

Name:

Address:

Phone: Fax:
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Handout

ACTION PLANNING WORKSHEET

1 2 3 4

Circle the number of the question from the reverse of this page that is assigned to your group.

Actions| Will Take asthe Result of this Program:
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Handout

ACTION PLANNING WORKSHEETS

Following are four worksheets that ask you to rddbe actions you will take as a result of this
program, in the context of them your questions

1.

With respect to women of color in the courtewhcan judges utilize
controlled processing to minimize their own antieo$’ natural
tendency to decide/act base on stereotypes?

How can judges control the courtroom to prevantd minimize bias
against women of color in the courts?

How can judges control the courthouse beyonid to@irtrooms to address
bias against women of color as it affects or @acpced by court
personnel?

How can judges address the biases that conbettered women of color
and immigrant women when they seek protectiorutindhe justice
system? $ee the list of detailed questions on the following pages.)

How can judges address the juror biases th#@taa women of color as
victims of rape and domestic violenc&egthe list of detailed questions on
the following pages.)

Discuss your ideas with your group before recordivegn.

At the end of this program, please return your stoegur judicial educator. Everyone’s suggestions
will be compiled and circulated among attendees.

OPTIONAL: Post-program phone
interview
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Name:

Address:

Phone: Fax:
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Handout
Interpretersand Translations

What actions will you take to insure that the camiploys interpreters who are
unbiased and competent and who adhere to theirafquefessional responsibility?

What actions will you take to insure appropriatedeor by interpreters outside the
courtroom (e.g., in court waiting rooms, in thetjga community)?

What actions will you take to insure appropriatédgor by interpreters in the
courtroom?

What actions will you take to insure a reasonaldmmement of multilingual
courthouse staff?

What will you do to encourage the development oftucally appropriate
informational materials about the court system famdily violence written in the
language of the minority populations in your comiityth

How will you insure that all court forms, summonsesbpoenas, notices of
appearance, citations, and orders are translatedha language of all significant
language groups in the community?

Domestic Violence

What will you do to assure that judges and coudqenel receive thorough training
in the myths and facts about domestic violencéeg rtelate to women of color and
immigrant women?

What will you do if you hear comments from courtgmnnel, lawyers, or others
dismissing the seriousness of violence against wdnoen particular communities
because “that's how those people are?”

What will you do to insure that physical signs attering are not overlooked on
women of color? What will you do to insure thahrghysical signs of battering are
not overlooked on women of color?

What will you do to increase the comfort level ofmigrant women, particularly
those who have not obtained a green card, whaeeakersy protection from domestic
violence?

How will you support the efforts of women of cotorreport domestic violence and
go forward with the court process, given your ustéerding of the unique difficulties
these women may have in proceeding with these redtte
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Voir Direin Rape and Domestic Violence Cases

How will you change the way you conduct or haveyl@ss conduct voir dire in cases
involving women of color as victims of rape or dastie violence?

How will you change the jurors’ questionnaire?
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Handout

With respect to women of color in the courts, hoancjudges utilize controlled
processing to minimize their own and others’ natlitandency to decide/act based
on stereotypes?

Actions| Will Take asthe Result of this Program:

10
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Handout

How can judges control the courtroom to prevent aminimize bias against
women of color in the courts?

Actions| Will Take asthe Result of this Program:

11
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Handout

How can judges control the courthouse beyond theaurtrooms to address bias
against women of color as it affects or is practicby court personnel?

Actions| Will Take asthe Result of this Program:

12



National Judicial Education Program to Promote Equality for Women and Men in the Courts

Handout
How can judges address the biases that confronttératd women of color and
immigrant women when they seek protection throudpie justice system? (Refer to
the list of questions provided with these workslsekt

Actions| Will Take asthe Result of this Program:

13
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UNIT V. THE CULTURAL DEFENSEAND CULTURAL EVIDENCE

Learning Objectives: As a result of this unit judges will be able to:

1. Identify the principle arguments respecting #thmission or
rejection of cultural defenses.

2. Accurately assess the qualifications of indraild proffered as
experts and the quality of their evidence.

3. Respect other cultures without denying victihesftll protection
of United States law.

Overview: This unit provides an introduction to the vexecdestion of admitting cultural
evidence in defense of a criminal charge and egpltire pros and cons of admitting
the evidence and an alternative to the all or mgtldapproach. The unit can be
presented in one of two ways: either centeredwifiteamurder case study that builds
on the battered immigrant woman case study frauttit on gender-based violence
or as an exploration of four different types ofesms

Recommended Length60 minutes.

Faculty: Judge/Moderator to open and close the unit, legrolnjectives, and the judge or expert
who will lead the discussion.

A judge who is conversant or willing to become censant with these issues. If no judge
is available or willing, an expert, such as a psste of law or political science, who is
knowledgeabile in this area.

Give the judge/expert the materials below to prepare for the presentation.
Judge/facilitators for small groups.

Format: A plenary session presentation, small group dsiom, and report back session; or, a
plenary session presentation and discussion.

Overheads: Overheads defining culture and cultural defense.

Handouts: Case Studies: State v. Orfimife murder); or
Case 1 - Female Genital Mutilation
Case 2 - Marriage-by-Capture (rape)
Case 3 - Parent-Child Suicide
Case 4 - “Honor Defense” to Wife Murder

Readings: Readings for this unit are at the Readings talthigrunit.
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Optional Presentation Formats:
This unit can be presented in one of two ways:

1. Lecture and small group discussion/report backife-murder case study that is
the sequel to the battered immigrant woman casiy sttate v. Ortizin the
violence unit. 60 minutes

2. Lecture and small group discussion/report lmacfour different case studies—
female genital mutilation, marriage-by-capture, egpdchild suicide, honor
defense to wife-murdero minutes

Additionally, any of these cases can be integratexa program on cultural defenses.

A word of explanation:The cultural defenses unit was originally buithamd case studies on four
different issues and projected to last ninety neautWe realized there was not time for this urét i
one-day pilot and replaced the four cases withtbateis a sequel to the battered immigrant woman
case study in the unit on gender-based violenaen Ehis shorter version of the unit proved too
lengthy for a one-day program. We decided to elatanthe full unit in the proposed one-day
schedule at the start of this curriculum and ineladeference to the problem of cultural defenses i
the violence unit. We provide this unit here ittbfmrmats so that you can include these materials
in a longer program on women of color or integtaim into a program on cultural defenses.

Structure and Timing:

Presentation to Plenary Session 20 minutes
Small Group Exercise at Tables 20-40 minutes
Report Back 20-30 minutes






National Judicial Education Program to Promote Equality for Women and Men in the Courts

PRESENTATION
Introduction

Note:If you are using the Satev. Ortiz case study, use paragraphs one and two of thisintroduction.
If you are using thefour case studies, begin with paragraph five and integrate Overheads Oneand
Two intoit.

You will recall that in our last unit we exploreddamestic violence hypothetical in which Elena
Ortiz explained that she was seeking court praiadiecause the violence in her home was getting
worse and she was worried about what would happiartchildren if her husband killed her. For
the purposes of this unit, we will assume thatfbars have been realized; her husband has killed
her. But the husband claims that he was justbechuse she was unfaithful and he was protecting
his honor according to the code of his countryrgio.

We are going to make some rulings about the adomsxievidence on that point. But first, let me
give you a summary of the several positions caamts commentators have taken on the issue of
cultural defenses, which, as you know, is a highigrged area of the law today.

How do we define culture? [SHOW OVERHEAD ONE] A gbeorking definition is:

Knowledge about customs, values, language, behatiquette, traditions, belief systems,

world views, food, dress, and musical tastes thahared by members of a group. This
shared knowledge is learned from others and passeddom generation to generation.

Culture tells us how to behave and influences aterpretation of how others behave.

Culture is the set of assumptions and understasdften unexamined, that shapes our
ideas and impacts our every deciston.

As the United States has become a more diversmatittultural society, the cultural defense has
been promoted as a necessary means of achievingdaiand justice in the legal system. [SHOW
OVERHEAD TWO] The cultural defense excuses crirhii@davior altogether or mitigates criminal
liability due to a lack of requisitmens rea based on the defendant’s claim that the act isped
behavior in his or her culture and community.

The cultural defense implies that culture mustrieoduced for the sake of recent immigrants.
Largely unrecognized is the fact that our own aeltwith its default position of largely “white
male” assumptions, as discussed in the primer mgou read before our program and again this

'Peggy A. Nagae, and Kathleen M. O’Leary, The National Judicial College, Race Fairness and Cultural
Awareness Faculty Development Workshop Manual 5-21 (1996) (copyright by PNL Consultants, Eugene,
Oregon) (emphasis omitted).
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morning, has norms and values which permeate the la

Historical Uses of the Cultural Defense and CulturbEvidence

Most cases which have been described as usindtarawdefense” have actually included cultural
evidence in a traditional defense strategy, suchiatake of fact or diminished responsibility.
Although several cases in which cultural evidenge lbeen introduced have involved immigrants,
indigenous peoples of the United States as wellembers of racial and ethnic groups who are not
part of the dominant culture have introduced caltervidence in their defense. For example, as
early as 1888, a U.S. court recognized a justiboadrgument since the criminal acts were not
punishable under the defendant’s sovereign legaésyunder Native American |&w.

Cultural evidence has been admitted in a varietyooitexts. In one parent-child suicide case, in
which a mother strangled her son and attempteddsudue to factors such as her husband’s
infidelity, the court allowed evidence of the dedant’s cultural background in determining the
presence or absence of the relevant mental stafesdence of cultural background has also been
used to determine a victim’s credibility in a selxassault case by examining whether her actions
after the alleged offense were typical of thoseeetsd in her culturé. Other uses of a cultural
defense include a culturally based mistake of &agtiment to determirmens rea or diminished
responsibility.

The cultural defense and cultural evidence areessi particular concern to women of color

because they are often introduced in cases ofngel@gainst these women and their children.
Women of color have been both the victims and énpgirators in cases involving cultural evidence.
For example, sexual assault and kidnaping haee befended as part of a marriage ritual in
“marriage-by-capture” cases; bludgeoning a wifgdath after learning of her infidelity was excused
as a normal reaction in a more violent culture; @mavning one’s children in an attempted parent-
child suicide was explained as a way to save fadight of a husband’s extra-marital affair.

See United States v. Whaley, 37 F. 145 (C.C.S.D. Cal. 1888); see also People v. Croy, No. 52587 (Placer
County Super. Ct. Apr. 1990) (using information on the Native American experience to show the
defendant’s actions in self-defense were reasonable).

®See People v. Wu, 286 Cal. Rptr. 868 (1991).

“See State v. Lee, 494 N.W. 2d 475 (Minn. 1993).
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Arguments in Favor of the Cultural Defense

The arguments favoring a free-standing culturaddsé run as follows. The criminal justice system
is often criticized for its imposition of and assptions based on Western and white-male norms and
values. A formal, freestanding cultural defensel@¢de used to achieve fairness and individual
justice and to promote cultural pluraliSnit is argued that by allowing a defendant togaisultural
defense, our legal system would allow the factdirtd apply the law to a more accurate profile of a
reasonable person in the defendant’s situdtion.

Proponents of a formal cultural defense often redeghe importance of individualized justice in
determining a defendant’s culpabilityDespite the standard maxim that ignorance ofaivés no
excuse, an exception for recent immigrants woubdrate individualized fairness for those who are
not yet familiar with our laws. Furthermore, besait is unlikely that an immigrant will face ayur
which closely resembles her peers, educating th@juthe defendant’s background helps bridge the
cultural gap.

The cultural defense is also viewed as essentiabiataining a commitment to cultural plurali§ém.
The defenses available in a criminal justice systbauld reflect the diversity of the people it gstv
Furthermore, for cultural pluralism and multicudilism to survive and flourish, individuals must be
able to maintain their customs and valtieShus, by allowing each individual to maintain her
culture, the criminal legal system will assist negerving and promoting a pluralistic society.

®See Note, The Cultural Defense in the Criminal Law, 99 HARV.L.REV. 1293 (1986); see also Alison
Dundes Renteln, A Justification of the Cultural Defense As Partial Excuse, 2 REV. L. & WOMEN’S STuD. 437
(1993).

®See Renteln, supra note 5, at 440.

'See Renteln, supra note 5, at 440; Note, supra note 5, at 1298.

See Note, supra note 5, at 1301

°ld., at 1299.
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Recognizing the problems of allowing cultural evide, some scholars advocate a limited approach
in order to maintain gains in areas such as vi@eagainst women while minimizing cultural
stereotyping. Proponents of this approach receghiat while cultural evidence has been used to
practically legitimize violence against women degieg on the cultural setting, it may also aid ie th
defense of women of color, particularly those whaxs@ns have been shaped by a culture in which
women are devalued and marginalized. For exangpikyral evidence could assist jurors in
understanding the gender-role limitations and aggive context in which a female defendant acted
in a parent-child suicide case.

Arguments Against the Cultural Defense

Opponents of a freestanding cultural defense atpaedby the principles of fairness and justice. A
legal system should have only one standard, andgrants and other minority groups must learn its
rules and values. Otherwise, those who know thesyuegardless of their race or national origin,
would be treated more harshly and thus unfairlymamed to recent immigrants committing the same
criminal acts. Furthermore, victims of those whm ribt know the rules will be offered less
protection.

Women'’s advocates are also concerned that a fauitatal defense is unfair, especially to women
of color, because it eliminates the limited prograshieved in areas such as domestic violence.
Because violence against women of color is stiWgtely accepted and approved in cultures across
the world, just as it was until very recently ir@wn culture, cultural background can be easigdus

to justify or excuse the perpetrator’'s actions. nders of immigrant communities who should
otherwise be protected by the law are at risk @hir violence. Victims of immigrants, particuiarl
their partners and children, would receive unequal less protection in comparison to the white
male and even female population. Immigrant comtesidften express their concern that crimes
with immigrant victims are punished less severbbntcases in which the victim is white. For
example, Hmong community members in LaCrosse, Wisioovere outraged when a Hmong man
received probation for sexually assaulting hisimeong stepdaughters. His attorney argued that, *
he is from Vietham. . . Part of what happens inagrarian culture, sometimes young girls are
married and that may have been a carry-over im thture. . . . This behavior may have seemed to
be OK or not as bad as we view it*A spokesman for the victims’ family countered, t&re are

no cultural differences to allow a man to molesidckbn that age. . . . The family of the victimsrere
shocked.** In an earlier case, the children’s biologicah&thad been sentenced to 10 years in

\Molester's Probation Shocks Kin, CAPITAL TIMES, August 29, 1996, at 3A.
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prison for sexually assaulting the white daughtex girlfriend*?

g,

2See e.g.,Meg Jones, Sex Assault Sentence Draws Charges of Bias, MILWAUKEE J. SENTINEL, Aug. 29,
1996, at 1.
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The danger of allowing a cultural defense or insprging inaccurate information as cultural
evidence has surfaced in the experiences of womiemigrant communitie§’ For example, in a
1988 New York case with a bench trial, a Chinesmignant was convicted of a reduced charge and
received a minimal, probational sentence for mungehis wife after she confessed to infidelfity.
The judge found that the defendant’s cultural vekentributed to his state of mind. Women in the
Asian community were outraged and frightened. dsatt women in the Chinese community felt that
they were at a much greater risk of violence frbgirtpartners> One Chinese immigrant husband
told his wife that “If this is the kind of sentengau get for killing your wife, | could do anythirg
you. | have the money for a good attorn&yAnother woman fled her home with her children and
sought emergency shelter immediately after reaalooyt the case in a Chinese newspaper, fearing
that her husband would find out about the deci$idn.addition, a counselor for battered immigrant
women confirmed that before the decision, womemdcoy to threaten their abusive husbands with
punishment through the legal system. Afterwartis, potential deterrent had been eliminafed.

The Case for Allowing Cultural Evidence in Limited Circumstances

In achieving the proper balance between cultufatination and the oppressive conditions women
face, it is necessary to recognize the interseatioppressions of women of color, who experience
sexism in their own cultures and both racism andsse in American culture. Cases involving
gender-based violence should include “not onlythg that ‘cultural practices’ among ... menand .
.. women are an expression of particular powemgements, but also the different means by which
these practices are maintained and legitimat®d.®One view, therefore, recommends an
“antisubordination analysis” which would help dmguish between cases in which women are

Bsee e.g., Leti Volpp, (Mis)ldentifying Culture: Asian Women and the “Cultural Defense”, 17 HARV.
WOMEN's L.J. 57, 76-77 (1994) (advocating a limited use of cultural evidence) This article is in the
readings for this unit; Alice J. Gallin, Note: The Cultural Defense: Undermining the Policies Against
Domestic Violence, 35 B.C. L. REv. 723, 735-36 (1994).

“people v. Dong Lu Chen, No. 87-7774 (N.Y. Sup. CT. Dec. 2, 1988).

®See Alexis Jetter, Fear Is Legacy of Wife Killing in Chinatown: Battered Asians Shocked by Husband'’s
Probation, NEwsDAY, Nov. 26, 1989, at 4.

®see Jetter, supra note 15, at 4 (quoting a counselor at the New York Asian Women'’s Center, retelling a
conversation with a Chinese immigrant woman).

"See Jetter, supra note 15, at 4 (referring to a story told by a co-director of the New York Asian Women'’s
Center).

¥see Jetter, supra note 15, at 4 (referring to the experiences and statement of a counselor at the New
York Asian Women'’s Center).

¥See Volpp, supra note 13, at 93-94.
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victims of male violence and those in which theyperpetrators of violence against their children i
a social structure with patriarchal values. Thopraach would examine “whether the defendant
acted with a consciousness of her position withim gocial structure of her communiy.”For
example, a woman whose choices have been limitdeéibyyosition in her culture and family due to
gender could present evidence of such constramtseo decisions, and thus show these limited
options within the context of her subordinationtba basis of gender. In a parent-child suicide,
therefore, a woman’s limited, gender-specific chsim light of a husband’s affair would be taken
under consideration.

4., at 98.
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In addition to focusing on the intersectionality cdce and gender and recognizing the
marginalization of women within their own cultureisijs also necessary to establish a uniform
standard in admitting cultural evidence. One apg@hnoadvocates allowing cultural evidence as a
challenge to the prosecution’s burden of proviegsrea.?! Prosecutors would assume a vital role

in exposing stereotypes and other types of incoirdormation in the defendant’s arguments.

Prosecutors would also have the responsibility,wieressary, of providing accurate information

about the defendant’s culture and about alternativa-violent choices in the situation. In cases
involving violence against women, for example, giesecution could present rebuttal cultural

evidence from a women'’s advocacy organizationardésfendant’s community, to dispel stereotypes
about gender roles or to discuss the non-violetibop the defendant might have had in his

community. Another scholar goes further in advimgpa formal cultural defense as a partial excuse,
such as in provocation or diminished responsibitityeither reduce a charge or a sentéfce.

Expert Witnesses

Assuming you decide to allow cultural evidence &dresented, what should you consider in
qualifying the proposed experts, and how much wesgbuld you accord their testimony?

Thorough voir dire of the proposed expert witnessestical. Following the New York bench trial
described earlier, in which women in the Chinesaignant community feared physical abuse from
their partners after a defendant was convictedeflaced charge and then given minimum sentence
of five years probation for killing his wife, memiseof the Chinese and Asian American
communities were outraged at the stereotypes awtumate information presented by the expert
witness on Chinese culture. For example, the éxpstimony, offered by a white anthropologist,
described the Chinese, compared to Americans, iag Ineore volatile and violerif. Cross-

“see Holly Maguigan, Cultural Evidence and Male Violence: Are Feminist and Multiculturalist Reformers
on a Collision Course in Criminal Courts?, 70 N.Y.U. L. Rev. 36 (1995); This article is in the readings for
this unit.

*See Renteln, supra note 5, at 488.

#3ee Volpp, supra note 13, at 66 (quoting the court transcript).
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examination of the expert revealed that he hadmee@rd of a Chinese case in which a man had
killed his wife, yet he testified that this act waaxepted in China. Nevertheless, the judge deve t
expert testimony and inaccurate cultural profilengiderable weight in his decision when he
described the Defendant as “a product of his celtur The culture was never an excuse, but it is
something that made him crack more easily. Thattiva factor, the cracking factd?”

**Daina C. Chiu, The Cultural Defense: Beyond Exclusion, Assimilation, and Guilty Liberalism, 82
CAL.L.REV. 1053, (quoted from Nina Schuyler, Cultural Defense: Equality or Anarchy?, S.F. WKLY., Sept.
25,1991, at 1).
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When evaluating the expert witness’s testimong, aiso necessary to ask from whose perspective
the “culture” is being described. In this wife-rdar case, the anthropologist presented the story
from a male perspective. As pointed out by oneroemtator, the expert did not consider the gender
oppression experienced by women in Chinese sdogeiguse the expert’s testimony “obviate[d] the
possibility that a woman, might describe divorcduleery and male violence within ‘Chinese
culture’ very differently.®

Eliminating Stereotypes and Prejudice

The problem of overcoming ignorance and defeatiagestypes cannot be stressed enough. All
participants in cases involving women and girlsolor must have a sufficient level of cultural
sensitivity and knowledge of the women’s and gilifs experiences. This awareness, or cultural
competence, is needed to enable judges, prosecdédesise attorneys, social workers, and other
courtroom actors to properly interpret and evaldiatés in the case.

An example of the need for cultural competenceeams child custody case in which the white
attorneys, social worker and psychologist all wenéamiliar with chemical hair straightener, a
product commonly used by African-American womem Arican-American mother was charged
with neglect, temporary custody was given to thiedg and a white female psychologist who did the
custody evaluation for the court recommended fuistody with the father. The custody
recommendation was based on the fact that thes didir fell out after a visit during which the
mother applied hair straightener. The judge wakfanan-American woman. She recognized the
psychologist’s lack of knowledge of grooming prees of African-American girls, and questioned
her entire evaluation. Further investigation iis tase revealed that the hair problem resulted fro
the fatk}%r’s improper care after application of gteightener, when the child was back in his
custody.

25Vo|pp, supra note 13, at 76.
®For this and other case reviews involving cultural issues in child abuse and neglect cases, see Karen

Aileen Howze, Making Differences Work: Cultural Context in Abuse and Neglect Practice for Judges and
Attorneys, ABA Center on Children and the Law, 45-46 (1996).

12



National Judicial Education Program to Promote Equality for Women and Men in the Courts

Finally, in addition to reaching out for informati@n the cultural background of a defendant’s or
victim’s country of origin, juries, experts, anddges must also understand other aspects of the
current context and situation of the parties befbeen. This would include recognizing language
barriers and translation difficulties in the coadm as well as the challenges faced by many
immigrants due to isolation created by languagecaittdral barriers. Judges, jurors, and attorneys
must keep in mind that a trial involving women ofar not only involves the cultural background of
the parties, but also American culture, which irgsosiany of its own cultural values, biases and
stereotypes through the legal system, and crelageseted for knowledge of and sensitivity to the
cultures of others. In addition, while our owntooé and society has taken steps to end gender
violence against women and girls, we must recoghiaeour culture still excuses violence in many
case$’ Despite the progress that has been made, viokraiast women is often trivialized, and
we must focus on progress that must still be redlizather than impose a false picture of our own
moral superiority to end the replication of anotbelture’s sexism within the United States.

For the Shorter Version of this unit, use the follaving Introduction and case study,
State v. Ortiz.

Introduction to Small Group Exercise
Having looked briefly at the arguments for and aggihe cultural defense and for limited admission
of cultural evidence, we turn to the hypotheticabted at the start of my remarks involving the
murder of Elena Ortiz by her husband, and his eftomvoke a cultural defense. We will explore

this hypothetical in our small groups and theniagort back session. Your group’s facilitator wil
give you instructions.

Small Group Exercise
Instructions for facilitators:

Ask participants to remove the State v. Ohntypothetical from their folders and read it clgsélhe

*'For an example of our culture trivializing violence against women, see the discussion of State v.
Peacock (Md. Cir. Ct. Oct. 17, 1994) (No. 94-CR-0943) in Lynn Hecht Schafran, There’'s No Accounting
for Judges, 58 ALB. L.REV. 1063 (1995). In this case, like that of the Chinese immigrant discussed above,
a man killed his wife over her infidelity and received a de minimis sentence.
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State v. Ortizhypothetical is on the next page.

Appoint a group member to watch the time so yolecall the questions. Appoint a different group
member to take notes and give the report back.

14
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Handout
CULTURAL DEFENSE CASE STuDY - WIFE M URDER
State v. Ortiz

Julio Ortiz, who immigrated from the Dominican Repain 1988, is accused of murdering his
wife, Elena. A month before the murder, the clegrservice for which Elena worked downsized a
guarter of its staff. The remaining staff, sucltbesna, had to do the same work with less employees

Elena had to work several hours more per weekpahth many more late hours.

Mr. Ortiz complained that Elena was coming home &td having too much contact with the
men at work. He accused her of having an affatin Wer supervisor, based on a few phone calls to
the home from him, and the late hours Elena workiétk violence in the home began to escalate.
On the night of her murder, Elena denied havingfair, as she had in the past. Upset over these
accusations, and exhausted from a particularlyvord day, Elena resisted Julio’s sexual advances.
Julio responded by killing Elena with his baredis

Mr. Ortiz's attorney wants to introduce evidencéha “honor defense.” She claims that where
Mr. Ortiz comes from, husbands who have killeditiveéves when their honor was compromised by
a wife’s actual or suspected actions have been latety exonerated. The defense wants to
introduce evidence that a wife’s adultery and refts have sexual relations with her husband are
often excused as sufficient provocation to murder.

The defense proposes to call as an expert withes€lidford Olewsky. Dr. Olewsky is a
Professor of Sociology at one of the state’s mosstgious public universities. He is also the
Assistant Director of the university’s fledglingdgianic Studies Department. He teaches a course on
marriage and family practices in Brazil, and haitem several scholarly articles in this regard. D
Olewsky is prepared to testify about gender retetio  “Hispanic culture.”
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Discussion Guide

Discuss the following questions in terms of thet&ta Ortizhypothetical. Look for or make the
points presented below.

I. Would you admit expert evidence on the importangedaole of a man’s honor in Julio
Ortiz’s culture? If so, what is the relevancy dfé testimony? To show reasonableness?
Provocation? In order to justify a reduced charge sentence? If not, are there any
circumstances under which this type of evidence gliobe admissible?

[I. Assuming you would admit this testimony for someose, would you qualify Dr. Olewsky as
an expert in this case? What kinds of questionsuebyou ask him in order to qualify him as
an expert? Is his research on point? Is he relgion generalizations and stereotypes?

Dr. Olewsky is prepared to testify about gendeatrehs in “Hispanic culture” and helps to direat th
“Hispanic Studies Department” at the state uniwgrsiAs noted in the handout on labels, the
preferred term to refer to people of Spanish desesefbatino.” His use of the term “Hispanic”
should spark a line of questions concerning hitucall sensitivity. How accurate and up-to-date is
his research? In addition, his supposed expestise marriage and family practices in Brazil; the
defendant is a native of the Dominican Republian @e expert demonstrate that such practices are
generalizable across continents and ethnicities?

Il . What kinds of stereotypes or beliefs by jury meargcould prejudice the outcome of the case?

Refer back to the list of stereotypes generatethguhe opening exercise of Unit I, and to the
discussion about beliefs about communities of cakibeing “naturally violent” from Unit Ill.
Professor Jenny Rivera writes of the dominant celuattitude toward domestic violence in the
Latino community in an article in your Readirfgs:

Historically, Latinos have been stereotyped aseviband alien. This misrepresentation
of the “Latino character” has developed during gfast century, and non-Latino society
today continues to express and explain inaccunadges of Latinos and Latino family
life.

Popular myth has become accepted as truth; Latadesvare believed to be irrational and
reactive. The standard description of Latino makebkot-blooded, passionate and prone to
emotional outbursts is legendary. “Macho” is tleeegpted - and expected - single-word

% Jenny Rivera, Domestic Violence Against Latinas by Latino Males: An Analysis of Race, National Origin,
and Gender Differentials, 14 B.C. THIRD WORLD L.J. 231 (1994) (citations omitted);
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synonymous with Latino men and male culture. Cqueatly, it is natural to expand and
apply this construct to the entire Latino communayd thereby justify assumptions that
Latinos are violent.
In one notable example of Professor Rivera’s olagems, a California judge was censured in 1982
for stating that “Spanish persons live by differstiaindards than we do: ...wife abuse is common and
more acceptable for ther””

Report Back and Discussion of Similar Case

At the conclusion of the Small Group Exercise jtltge or expert leading this unit asks the member
of each group who took notes to briefly report gineup’s conclusions about the admissibility of
cultural evidence in State v. Ortig/pothetical. Ask the reporters not to repeatiarpeporter’s
remarks. Either add something new or simply contfuirme permits, after each group has given its
report, discuss the following scenario involving#rer instances in which cultural evidence might
have some bearing on the outcome of the caseteRbaconsensus about the relevancy of cultural
evidence in the State v. Orttircumstance to the following situation in whidtetdefendant is a
woman of color.

Parent-Child Suicide Case

Suppose you have a parent-child suicide case d@femdant is a recent Chinese immigrant who is
accused of the first degree murder of her 10-moldhson, who bled to death after she cut his
throat, slicing the jugular vein. The woman alsed to end her own life by cutting her veins.

The woman'’s court appointed attorney wants to duoe cultural evidence in her trial. In particular
he wants to show how her cultural background foluedto take actions which contributed to her
defense of temporary insanity. The attempted pareiftd suicide occurred five days after the
woman learned that the father of her illegitimate was engaged to marry a woman from his home
town in China, as arranged by his family. In Chiaaing a child out-of-wedlock is a very shameful
and dishonorable thing to do. When she learnedtaibe marriage, she believed that her only
honorable option was to commit suicide and to ezrdsbn’s life, since he would not have a father
and would have to live in shame for the rest oflifesas an illegitimate child.

Would you permit expert testimony on the defendaatilture and its role in an insanity defense?
If the defendant was found guilty, would you comsidhitigating the sentence if there was evidence
that a parent-child suicide is an involuntary-manghter charge in China?

Would you admit such evidence?

®In re Stevens, 31 Cal. 3d 403,405 (1982).
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Address the concern of using an insanity defenskearnited States when an act is a culturally
acceptable reaction in another culture.

18
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For the longer version of this unit, use the four ase studies that follow. _State v. Ortiz
can be used instead of Case 4 - “Honor Defense”wafe-murder.

Case 1 — Female Genital Mutilation

Facts:

Watrris Jibril is a 10 year-old girl who immigratealthe United States with her younger sister and
brother, and parents five years ago from Somali&ing summer vacation, her parents arranged for
her to undergo a genital operation which for caatuhas been a common rite of passage in her
country of origin. The procedure is known to thagleo disapprove of it as female genital
mutilation, FGM. It was performed at the familyrhe by an elderly midwife, and involved cutting
off Warris’s clitoris and part of the labia minoré/arris’s parents believe this tradition to betcan

to their daughter’s well-being and future. It véi8sure her happiness as well as economic stability
by helping her marriage prospects. Also, Warniséther was worried that if she did not have her
daughter cut soon, her clitoris would grow like enis, and render intercourse impossible. In
addition, her parents were worried that Warris widudcome too interested in boys, and that she
would end up becoming involved with a boy beforanmage, like so many of the American girls
with whom Warris goes to school.

Warris’s parents and the midwife have been changddchild abuse, for inflicting physical injury,
under their state’s penal code. Their attornegs pin introducing cultural evidence because the
practice is part of the culture and tradition & garents’ and midwife’s native home. What type of
cultural evidence, if any, should be allowed in titiel?

Group Discussion Questions

= Should the parents be punished or given any legigrthe charge or sentencing for submitting
their daughter to a procedure which they believergeficial to her standing in the community as
well as to her future marriage prospects?

= Should any special consideration or leniency bergio the mother, who herself had the same
procedure done, and thus is a victim of FGM andlaiee which attempts to limit women’s and
girl’s choices over their sexuality?

Background Information for the Facilitator - Please review FGM materials in Readings.
FGM frequency of occurrence in and outside US.
FGM and religious requirements.

1. Age at which FGM occurs.
2. Health issues/problems.
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3. Existence of the state, federal, and internati@ws against FGM.
Case 2 — Marriage by Capture

Statement of the Case Sia Ye Vong, who came to the United States asarid) refugee in 1989
has been charged with first degree sexual assg8lt @t his trial, he asserts a cultural defense,
maintaining a mistake of fact argument as to condeefendant maintains that he was following the
Hmong marriage practices, in which the man is sappo “capture” his bride and consummate the
“marriage” at his family home. S has testifiedttsiae did not give her consent and furthermore that
she resisted Defendant’s actions and told him gheat want to be his wife or participate in the
customary practice.

Admission of Expert Testimony. Defendant wants to introduce the testimony of Clifford
Olewsky as an expert on Hmong culture and its mgerpractices in order to show that a person in
the Defendant’s position reasonably believed Sduexdented to the traditional practice.

Dr. Olewsky’s Background. Dr. Olewsky is a Professor of Anthropology at ohthe state’s most
prestigious public universities. He has taughesahanthropology courses on Vietnam, and written
several scholarly articles, including one on thedfgis family structure and the traditional role of
each person in her family. Although Dr. Olewskg hat done any extensive field work in Vietnam
over the past two decades, he visits the capialether summer for 4 - 6 weeks, and spends much
of his time doing research and keeping up on curmdoarmation from his colleagues.

Dr. Olewsky’s Testimony. Dr. Olewsky is prepared to testify about the mage practices and
traditions of the Hmong. Although his researchi@gocused on marriage traditions, Dr. Olewsky
learned of how couples came together when he tedviews for his article on the family roles and
structure. In several of these cases, a “mariggeapture” custom was observed in the families, in
which a woman was kidnaped and taken to the mamsly home to consummate the marriage.
According to this information as well as some pedgiions on the marriage custom, the woman
should resist the man’s advances to protect hereyiand allow the man to prove his worthiness to
her.

Group Discussion Questions
= Would you permit Dr. Olewsky’s testimony?

» |s there any other information you would like tookv or consider about Dr. Olewsky’'s
professional or academic background?

Voir dire of the expert:

= Publications, how recent?

= [shisresearch on point (on violence against wommrriage rituals, etc. Are there any relevant
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statistics)?

= |s Dr. Smith relying on generalizations and stgnees?

= To what extent was the defendant a participattienculture described by the expert?

Case 3 — Parent-Child Suicide

Facts:

Ling Yeng, who immigrated to the United States frGhina in 1991, is accused of the first degree
murder of her 10 month old son, Sam Pang, whotolel¢ath after Ling cut his throat, slicing the
jugular vein. Ling also tried to end her own ligcutting her wrists. If the paramedics had &adliv
half-an-hour later, she probably would have suceded

Ling’s attempted parent-child suicide occurred $sdafter she learned that her son’s father, Fok
Pang was engaged to marry a woman from his home tovChina, as arranged by his family.
Neither Ling nor Fok has told family members in @hthat they have had a child out-of-wedlock
since it is very shameful and dishonorable to dook repeatedly promised Ling that he would
marry her ever since he found out about the pregndrowever, he always found a reason to
postpone. When Ling discovered that he was ratgrnta China to get married and bring his bride
back to the U.S., she believed that her only hdsleraption was to commit suicide and to end
Sam’s life, since he would not have a father andld/bave to live in shame for the rest of hisdige

an illegitimate child.

Ling’s court-appointed attorney wants to introdaa#ural evidence in her trial. In particular, she
wants to show how the pressures of Ling’s cultbeatkground forced her to take actions which
contributed to her defense of temporary insanity.

Group Discussion Questions

= Would you permit expert testimony on culture, &sdole in an insanity defense?

= |f the defendant was found guilty, would you calesi mitigating the sentence if there was
evidence that a parent-child suicide is an inva@ognmanslaughter charge in China?

= \Would admit such evidence?

= Address the concern of using an insanity defamieel US when an act is a culturally acceptable
reaction in another culture.
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Case 4 — “Honor Defense” to Wife Murder

Facts:

Joao Lopez, who immigrated from Brazil seven yeays, is accused of murdering his wife,
Terezinha. Five months before the murder, Tereznelseived a promotion from head server to
assistant manager at the restaurant where sheavofke new position required several hours more
work per week, as well as many more late hourao gomplained that as a result of the promotion,
Terezinha was coming home late and having too nooobact with the men at work. He accused
her of having an affair with another restaurant agam based on a few phone calls to the home from
the manager, the late hours Terezinha worked fenfatt that Terezinha was bringing home meals
from the restaurant, which he concluded were gtedmer by the manager so that he could spend
time with Terezinha when she should have beenraehnaking dinner. On the night of her murder,
Terezinha denied having an affair, as she hadep#st. Upset over these accusations, Terezinha
resisted Joao’s sexual advances. Joao respondeltifoy Terezinha using his bare fists.

Joao’s attorney wants to introduce evidence oftibaor defense,” which in the past has completely
exonerated husbands who have killed their wiveswtheir honor was compromised by a wife’s

actual or suspected actions. The defense wanitdrémluce evidence that a wife’s adultery and
refusing to have sexual relations with her huskenedoften excused as sufficient provocation to
murder.

Group Discussion Questions

= Would you admit expert evidence on the importaaod role of a man’s honor in the
Defendant’s culture? If so, what is the relevantthe testimony? To show reasonableness?
Provocation? In order to justify a reduced changsentence?

=  What types of stereotypes or beliefs by jury memaleuld prejudice the outcome of the case?

= Address the concern of the “honor defense” uphgldimale perspective on honor in cases of a
wife’s infidelity and the right to have sexual rabems with one’s wife. Does the defense take
into account women’s perspectives or position itietg?
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Closing

At the conclusion of the report back, the Judge/&tatbr closes the unit with a succinct review of
the problems posed by the cultural defense and saghéghts from the discussiorit is essential

to formally conclude this and every unit to creat@a sense of closureDon't let the units just tralil
off or end without it.

23



[OVERHEAD TWO]

The cultural  defense
excuses criminal behavior
altogether or mitigates
criminal liability due to a
lack of requisitemens rea
based on the defendant’s
claim that the act is accepted
behavior In her culture and
community.



[OVERHEAD ONE]

CULTURE IS:

Knowledge about customs, values,
anguage, behavior, etiquette, traditions,
pelief systems, world views, food, dress,
and musical tastes that Is shared by
members of a group. This shared
knowledge Is learned from others and
passed on from generation to generation.
Culture tells us how to behave and
Influences our interpretation of how others
behave. Culture is the set of assumptions
and understandings, often unexamined,
that shapes our ideas and impacts our
every decision.*

*Peggy A. Nagae, and Kathleen M. O’Leary, The NagiaJudicial College, Race
Fairness and Cultural Awareness Faculty Developmétkshop Manual 5-21
(1996) (copyright by PNL Consultants, Eugene Org¢demphasis omitted).
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