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“[P]rogress does not occur automatically,
but requires a concerted effort to

change habitual modes of

thinking and action.”

Justice Ruth Bader Ginsburg

in her foreword to the Report of the

Special Committee on Gender of the

DC. Circuit Task Force on Gender, Race, and Ethnic Bias™

“Gender bias had to be addressed and attacked.
We’ve come a long way, but have yet

to reach the end of the journey.

Even a little bit is too much.

We must remain committed to gender equality.
Our work is not yet done.”

Chief Judge Robert Bell,

Maryland Court of Appeals

in his remarks on the tenth anniversary of

the Maryland Select Committee on Gender Equality

" Reprinted in 84 GEORGETOWN LAW JOURNAL 1651 (1996).
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Preface

s the first and second directors of the National Judicial Education

Program to Promote Equality for Women and Men in the Courts” it has

been our good fortune to be involved from its inception in one of the

most significant and enduring court reform initiatives of the 20th

century: the elimination of gender bias in the courts. When NOW
Legal Defense and Education Fund established the National Judicial Education
Program (NJEP) in 1980 and invited the National Association of Women Judges
to become the new project’s co-sponsor, judicial gender bias was an invisible
problem. Today it is grounds for reversal and sanction. In 1980, knowledgeable
judges, lawyers and journalists told NJEP that judges would never acknowledge
that gender bias is a problem in their courts or an appropriate subject for judicial
education. Two decades later, 45 states have created special task forces on
gender bias in the courts, the reform vehicle that emerged in response to NJEP’s
early educational programs. At the National Conference on Public Trust and
Confidence in the Justice System in May 1999, 500 state chief justices, state court
administrators, state bar presidents and other justice system leaders voted to
make implementing the recommendations of the state task forces on gender, race
and ethnic bias in the courts a top priority.

Ironically, our success is generating new problems. So much has been
accomplished that many believe there is no more to be done. This is not true.
The constant turnover among judicial and non-judicial court personnel, and the
widespread lack of factual knowledge about the social and economic realities of
women’s and men’s lives that so often produces gender-biased decisionmaking,
require us to continue and to intensify our reform effort.

As the national gender bias task force movement moves into the new
millennium, success will depend on adapting new strategies to fit new social and
institutional realities. The movement must now work collaboratively with other
entities and individuals, as well as on its own, and gender fairness issues must be
integrated into every related court reform. In 1986, when we wrote the first
publication for task forces, Operating a Task Force on Gender Bias in the Courts: A
Manual for Action, we dedicated it to Sylvia Roberts, the lawyer whose vision,

*NormaJuliet Wikler was NJEP’s founding director from 1979 to late 1981 when she was
succeeded by Lynn Hecht Schafran. We have continued to collaborate on all aspects of
the gender fairness movement during the past twenty years.
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beginning in the late 1960s, ultimately made judicial education about gender bias
a subject of national concern. We dedicate this publication to the thousands of
judges, lawyers, court administrators, judicial educators, legislators, social
scientists and community activists who, as members and supporters of their
gender bias task forces, have persevered with us for more than twenty years.
Their commitment and contributions are extraordinary by any standard.

Gender Fairness in the Courts: Action in the New Millennium is written in
the spirit of solidarity. Our role has been to synthesize and elaborate the
information and wisdom provided by participants in the 1999 Maximizing Our
Gains Conference to produce a resource useful to any group or individual working
towards gender fairness in the courts. Now, perhaps more than ever, we need to
join together to fulfill the mission we have set for ourselves: eliminating gender
bias in the courts through ongoing investigation, education and institutional

reforms.
Lynn Hecht Schafran, Esq.

Norma Juliet Wikler, PhD.



Introduction: Gender Fairness in the New
Millennium

t the approach of the millennium five national organizations concerned
with gender fairness in the courts convened a group of the most
effective, geographically diverse Gender Bias Task Force Implementation
and Standing Committees to celebrate our successes, breach the barriers
to our ongoing efforts, and strategize for the work ahead. As we listened
to the states’ reports we, the conference participants, were buoyed by a

clear sense of our progress over the past two decades. In 1980 gender bias in the

courts was an invisible issue. 1N 1986 it Access and Fairness is now a top priority for

was the subject of an education program  the Judicial Council. This is a major change

for the Conference of Chief Justices. In = from twenty years ago and the result of the

1992 an appellate court for the first time = ©¢nder Bias Task Force.

. . Judge Frederick Horn
reversed a trial court judge for gender- Chair
biased decisionmaking. And by the California Fairness and Access
time we gathered for the Maximizing Advisory Committee

Our Gains Conference in January 19991,

45 states and most federal circuits had created task forces on gender bias in the
courts, and their reports had been cited in over one hundred state and federal
judicial opinions. With a crystal ball, we could have seen that just a few months
later there would be another milestone to add to our list: five hundred justice
system leaders gathered at the May 1999 National Conference on Public Trust
and Confidence in the Justice System would vote to make implementing the
recommendations of the gender, race and ethnic bias task forces a priority.

Alongside the recognition of our successes, however, participants in the
Maximizing Our Gains Conference were also mindful of how much remains to be
done, and that, as with liberty, eternal vigilance is the price of gender fairness in
the courts. At the conference, participants explored the strategies they used to
achieve their successes and the problem areas in which they needed help,
especially as they attempted to implement the fifteen component
Institutionalization Plan that constitutes the core work of Implementation and
Standing Committees.2 After the conference, participants applied each other’s
tested strategies and new ideas and reported on their effectiveness. Gender
Fairness in the Courts: Action in the New Millennium is a strategies manual that
presents the collective wisdom and post-conference experiences of the conference

1 The Maximizing Our Gains Conference was funded by the State Justice Institute (SJI).
2 In this Manual these two types of committees will be referred to as
Implementation/Standing Committees.

1



participants. Its purpose is to aid all the Gender Bias Task Forces, the
Implementation/Standing Committees and their allies as they continue their
efforts to eliminate gender bias in the courts.

The Manual begins by examining each element of The Institutionalization
Plan, addressing the concerns and questions raised at the Maximizing Our Gains
Conference. Next it synthesizes participants’ strategies for strengthening the
Committees themselves and overcoming the obstacles impeding their work.
Finally, the Manual explores how the gender fairness reform effort can advance
by integrating its concerns into other court planning and reform initiatives. We
conclude by condensing our strategic analysis for the new millennium into an
image and a motto. The star, with its many points radiating outward, represents
our need to move simultaneously on different fronts. In the 21st Century, we
must proceed by Moving Forward in All Directions.



The Need for This Implementation Strategies
Manual

n 1980, NOW Legal Defense and Education Fund invited the National
Association of Women Judges (NAW)) to join in launching the National
Judicial Education Program to
Promote Equality for Women and = There’s no room for gender bias in our
Men in the Courts (NJEP). The | system. There’s no room for the funny joke
premise of the new program was and the n_ot—sotfunnyjoke. Ther_e’s_ no room
. ] for conscious, inadvertent, sophisticated,

that falrne_ss to women in the courts Wa_s clumsy, or any other kind of gender bias that
an essential component of the fair  affects substantive rights.
administration of justice. NJEP’s Chief Justice Robert N. Wilentz, in
investigation of gender bias in the courts SEENO B UTElTEB @B Nel]
led to the first task force on gender bias in Jefsey Supreme Court Task Force on

] 9 Women in the Courts.
the courts, established by the New Jersey
Supreme Court in 1982.3 In 1986, four years after creation of the first Task Force,
NAW/J published Operating A Task Force on Gender Bias in the Courts: A
Manual for Action. This document, drafted by NJEP and based on the
experiences of the first four Task Forces, provided a comprehensive overview of
the Task Force process and detailed information on specific tasks. Although
individual states fashioned their Task Forces differently, the 1986 Manual served
as a guide that led to striking uniformity among them. The 1989 First National
Conference on Gender Bias in the Courts, sponsored by the National Council of

3 A number of articles provide detailed accounts of both the nature and consequences of
gender bias in the courts, and the origins, development and findings of the National
Gender Bias Task Force Movement. See, e.g., Ruth Bader Ginsburg, Foreword to REPORT
OF THE SPECIAL COMMITTEE ON GENDER TO THE D.C. CIRCUIT TASK FORCE ON GENDER,
RACE, AND ETHNIC BIAS, reprinted in 84 GEO. L.J. 1651 (1996) and Foreword to REPORT OF
THE SECOND CIRCUIT TASK FORCE ON GENDER, RACIAL AND ETHNIC FAIRNESS IN THE
COURTS in 1997 ANN. SURV. AM. L. 1; Karen Czapanskiy, Domestic Violence, the Family
and the Lawyering Process: Lessons from Studies on Gender Bias in the Courts, 27 FAM. L.Q.
235 (1993); Vicki C. Jackson, What Judges Can Learn From Gender Bias Task Force Studies,
JUDICATURE July/August, 1997 at 15; Judith Resnik, Asking About Gender in Courts, 21
SIGNS 952, (Summer, 1996) and “Naturally” Without Gender: Women, Jurisdiction, and the
Federal Courts, 66 N.Y.U. L. REV. 1682 (1991); Lynn Hecht Schafran, Educating the Judiciary
About Gender Bias: The National Judicial Education Program to Promote Equality for Women
and Men in the Courts and the New Jersey Supreme Court Task Force on Women in the Courts,
9 WOMEN’s RTs. L. Rep. 109 (1986); Gender Bias in the Courts: An Emerging Focus for
Judicial Reform, 21 ARIz. ST. L.J. 237 (1989); Overwhelming Evidence: Reports on Gender Bias
in the Courts, TRIAL Feb. 1990 at 28; Gender Equality in the Courts: Still on the Judicial
Agenda, 77 JUDICATURE, Sept. - Oct. 1993 at 110; Credibility in the Courts: Why is There a
Gender Gap? THE JUDGES’ JOURNAL, WINTER, 1995, at 5; and Will Inquiry Produce Action?
Studying the Effects of Gender in the Federal Courts, 32 U. OF RICHMOND L. REV. 615 (1998);
Norma J. Wikler, On the Judicial Agenda for the 80s: Equal Treatment for Men and Women in
the Courts, JUDICATURE 1980 at 202 and Water on Stone: A Perspective on the Movement to
Eliminate Gender Bias in the Courts, CT. REv. Fall, 1989 at 13.



State Courts and the National Association of Women Judges, together with this
operating manual guaranteed the existence of a truly “National Gender Bias Task
Force Movement.”

The 1989 Conference was followed by two new NJEP/NAW!] publications
focused on evaluating Task Force impact: Learning from the New Jersey Supreme
Court Task Force on Women in the Courts: Evaluation, Recommendations and
Implications for Other States and Planning for Evaluation: Guidelines for Task Forces in
Gender Bias in the Courts. Both stressed the need for finding ways to conduct the
initial Task Force inquiry to facilitate evaluation, and the importance of special
oversight of the implementation process.*

In the 1990’s, the majority of Task Forces moved into the implementation
phase. Often the supreme court appointed a new committee to oversee
implementation of the Task Force’s recommendations. Sometimes the original
Task Force simply carried on as an Implementation Committee. In some states
the Implementation Committees were succeeded by, or transformed into,
permanent Standing Committees, the most desirable structure for this ongoing
work. By then it was widely recognized that the Task Forces’ gains could be
dissipated or lost if they were not “institutionalized,” that is, formally and
officially lodged within the structure and processes of the court system. Until
now, however, no manual or guidelines have been available to assist in this
phase of the work.

Part | of Gender Fairness in the Courts: Action in the New Millennium
explains the fifteen key components of The Institutionalization Plan and provides
the strategies to secure and maintain them. Part Il focuses on the
Implementation/Standing Committees themselves, and how they can be
strengthened in order to continue to serve as the movement’s principal vehicles
for reform. During the 1990’s, many Committees encountered an array of
obstacles that impeded their work and extracted a heavy price from the
individuals most actively engaged in it. During the Maximizing Our Gains
Conference participants shared their strategies for overcoming these obstacles
and, on occasion, turning them into opportunities. Using a question and answer
format, we present to the reader a synthesis of the experiences of the thirteen

4 The authors, Lynn Hecht Schafran, Esq. and Norma J. Wikler, Ph. D., had been
involved in all aspects of the T ask Forces then in existence and in advising judges and
lawyers seeking to establish Task Forces in their own states. These publications are
avallable from the National Judicial Education Program, see Appendix A. Learning from
the New Jersey Supreme Court Task Force on Women in the Courts: Evaluation,
gfgo(nigngzln)dations and Implications for Other Statesis reprinted in 12 WOMEN'SRTs. L. REP



states represented at the Conference.> In contrast to the early years when Task
Forces and Implementation/Standing Committees worked alone (or in concert
with bar associations), to focus judicial attention on gender fairness as a distinct
issue, action in the new millennium requires these Committees to collaborate
with other groups and integrate gender fairness concerns into other court reform
initiatives. Part 111 of this Manual, as well as Key Component No. 15. Initiatives to
Ensure Court Planning and Reform Efforts Address the Relevant Gender-Fairness
Concerns examines this new imperative.

5 The states represented by their Implementation or Standing Committees were: Alaska,
California, Colorado, Florida, Georgia, Massachusetts, New Jersey, New York, Texas,
Washington. Three additional states, lllinois, Maryland, and Utah, were represented
through conference steering committee members and former Gender Bias Task Force
staff invited for their expertise. A list of the conference participantsisin AppendixB. A
list of the Gender Bias Task Forces and Implementation/Standing Committees with
contact names and addresses as of Spring 2001 is in Appendix C.



How This Manual was Developed

he strategies described in this Manual are drawn from the experiences

of the Task Force Implementation and Standing Committees, gender

fairness experts, judicial educators and organizations represented at

the January 1999 Maximizing Our Gains Conference, both before the

conference and in the subsequent eighteen months when they sought
to apply the ideas explored there. The subject matter for the conference emerged
from the responses to the nationwide Task Force Implementation Survey distributed
by the National Judicial Education Program to all states in 1997-98. From these
guestionnaires NJEP identified the Implementation/Standing Committees’ key
problems as well as areas of perceived need for information and assistance.
These problems included internal Committee issues, such as frustration on the
part of Committee members, and external issues, such as diminished support
from the chief justice and new forms of backlash. We also learned that
Implementation/Standing Committees were generally working in isolation. No
communication mechanisms existed through which the Committees could learn
from one another, and share experiences and strategies.

This national survey also revealed grossly uneven levels of
implementation and other activity among the Implementation/Standing
Committees. Those with leadership, funding, broad support and experienced
and dedicated members and staff were forging ahead while others were stalled
or moribund. But even those more advanced stressed the need to learn about
what other states were doing, what obstacles they were encountering and what
strategies had worked or not worked in overcoming them.

The agenda for the January 1999 Maximizing Our Gains Conference reflected
the survey findings. The format maximized participants’ participation. There
were no formal talks or outside speakers. Attendees shared their experiences,
led discussions and brainstormed about the future. The conference paid special
attention to the fifteen components of The Institutionalization Plan. At the end of
the conference, the Implementation/Standing Committees developed an action
plan that identified the three components they would address on their return
home and the strategies they would use to achieve them. In Spring 2000 all
conference participants received a survey from the Gender Fairness Strategies
Project asking what they had achieved at home as a result of the conference,
which strategies had worked and which had not. In June 2000 NJEP and NAW]
conducted lengthy telephone interviews with these participants to learn how
they applied the conference’s insights and strategies and with what
consequences. Gender Fairness in the Courts: Action in the New Millennium
reflects this wealth of experience and expertise.



Intended Audiences

his Manual is intended for two audiences. The first is past and present

members and staff of Gender Bias Task Forces and Implementation/

Standing Committees. The second is other individuals, agencies and

organizations who are important actors in the justice system and thus

have—or should have—a keen commitment to gender fairness. This

Manual will enable them to collaborate with the Committees in the
institutionalization process and to take a leadership role when the Committee is
moribund or non-existent. This second audience includes:

Judges

Court Administrators

Judicial Educators

Bar Associations

Prosecutors

Public Defenders

Court Watching Organizations

Judicial Nominating Commissions

Judicial Disciplinary Commissions

Attorney Disciplinary Commissions

Legislatures

Law Schools

Advocates Against Domestic Violence and Sexual
Assault

Commissions on the Status of Women

Civic and Religious Organizations

Individuals from Any Background Who Want to
Mobilize Support for the Implementation/Standing
Committees



How To Use Gender Fairness in the Courts: Action in
the New Millennium

his Manual is meant to be read in conjunction with several prior gender

fairness publications that provide both background and elaboration on

points raised in this document. Consider two examples. This Manual

explains the strategic importance of making bar associations
collaborators and allies. The Gender Fairness Strategies Implementation Resources
Directory (IRD)® complements this discussion by describing specific projects
Implementation/Standing Committees have carried out with bar associations
and telling how to obtain the related materials. Similarly, the discussion of
evaluation in this Manual can best be fully understood and utilized when read
along with the two related NJEP/NAWJ publications, Learning from the New
Jersey Supreme Court Task Force on Women in the Courts: Evaluation,
Recommendations and Implications for Other States and Planning for Evaluation:
Guidelines for Task Forces on Gender Bias in the Courts. Each section of the fifteen
component Institutionalization Plan in Part | of this Manual begins with a
reference to these Relevant Readings. These readings and the abbreviations we
use for them in this Manual are listed on the following page.

6 The Implementation Resources Directory was funded by the State Justice Institute (SJI).
Toorder the Directory contact the National Judicial Education Program, 395 Hudson St,
5t Floor, New York, NY 10014, (212) 925-6635, njep@nowldef.org.



The Essential Gender Fairness Library
Relevant Readings & Abbreviations

The abbreviations that follow the publications listed below are used to
reference the relevant publications or publication pages at the beginning of
each of the fifteen components of the Institutionalization Plan.

Lynn Hecht Schafran & Norma Wikler, OPERATING A TASK FORCE ON
GENDER BIAS IN THE COURTS: A MANUAL FOR ACTION (1986). GBTF
Manual.*

Norma Wikler & Lynn Hecht Schafran, LEARNING FROM THE NEW JERSEY
SUPREME COURT TASK FORCE ON WOMEN IN THE COURTS: EVALUATION,

RECOMMENDATIONS AND IMPLICATIONS FOR OTHER STATES (1989), reprinted
in 12, WOMEN’S RTs L. ReP 313 (1991). NJ Evaluation.*

Lynn Hecht Schafran, PLANNING FOR EVALUATION: GUIDELINES FOR TASK
FORCES ON GENDER BIAS IN THE COURTS (1989). Planning for Evaluation.*

Lynn Hecht Schafran, PROMOTING GENDER FAIRNESS THROUGH JUDICIAL
EDUCATION: A GUIDE TO THE ISSUES AND RESOURCES (1989). Promoting

Gender Fairness.

National Judicial College, CONDUCTING A FACULTY DEVELOPMENT
WORKSHOP ON GENDER FAIRNESS IN THE COURTS: A GUIDEBOOK FOR
JUDICIAL EDUCATORS (1993). NJC Workshop on Gender Fairness.*

Lynn Hecht Schafran, Norma Wikler and Jill Crawford, GENDER FAIRNESS
STRATEGIES IMPLEMENTATION RESOURCES DIRECTORY (1998). IRD.*

*These publications can be purchased from the National Judicial Education Program, 395
Hudson St, 5t Floor, New York, NY 10014, (212) 925-6635, njep@nowlde.org or borrowed
from the National Center for State Courts. See Appendix A. All but the first of these
publications were funded by the State Justice Institute (SJI).



Gender Fairness in the Courts: Action in the New
Millennium Is a Tool for Implementation/Standing
Committees to Use in a Variety of Ways:

To support the Committee’s work on implementation and institutionalization

To enable the Committee to strengthen itself

To encourage the Committee’s collaboration with other organizations

To show how the Committee can infuse its concerns into all relevant court planning
and reform initiatives

Every Committee member should receive a copy or photocopy of this Manual
and read it in preparation for one or more planning meetings.” At these meetings
the Committee should:

Review Part I. Institutionalizing Reform to Secure Gender Fairness in the
Courts and determine how the Committee can use the strategies in the Manual to
advance each component of the fifteen point Institutionalization Plan.

Review Part Il. Strengthening Gender Bias Task Forces and
Implementation/Standing Committees as Vehicles for Reform and analyze how
the Committee can use these strategies to enhance its own functioning.

Review Part I1l. Integrating Gender Fairness Concerns into Court Planning and
Reform Initiatives and explore how the Committee can become involved with
and monitor those court planning and reform initiatives related to its concerns.
To determine which initiatives are relevant, use the Gender Fairness Impact
Assessment Form described in Key Component 15. Initiatives to Ensure that Court
Planning and Reform Efforts Address the Relevant Gender Fairness Concerns.

After these three steps have been accomplished, the Committee should develop a
formal action plan and timeline that details how each activity will be carried out,
when and by whom. In preparation for any meetings with agencies,
organizations, and individuals, it may be useful for the Committee to send all or
part of the Manual beforehand, along with a specifically tailored cover letter. For
example, if the Committee decides to move ahead on data collection, send a
photocopy of the cover of the Manual and the text of Key Component 11. Data
Collection to Monitor Gender Bias in the Courts to the court’s in-house research staff
before meeting with them. An Implementation Committee seeking the

7 Additional copies are available from the National Judicial Education Program, 395
Hudson St, 5" Floor, New York, NY 10014, (212) 925-6635, njep@nowldeg.org
Photocopies of all or part of the Manual may be made for non-profit educational
purposes without charge or further permission so long as they are distributed with
copies of the title page.
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appointment of a Standing Committee can provide the Chief Justice and State
Court Administrator with the text of Key Component 1. A Standing Committee on
Gender Fairness prior to meeting with them. Individuals who ask what they as
concerned citizens can do can be given Appendix F. Strategies for Individuals Who
Want to Mobilize Support for their Implementation/Standing Committee.

11



Part I.

The Institutionalization
Plan

Key Components to Achieve and Secure
Gender Fairness in the Courts

12



Part I.

The Institutionalization Plan:

Key Components to Achieve and Secure Gender Fairness in the Courts,
Comments on Institutionalization

f the gains made in the gender fairness reform effort over the past two
decades are to endure, they must be embedded within the structure and
processes of the judicial system. The changes brought about by the Task
Forces and Implementation/ Institutionalization is the key to our success.
Standing Committees must be locked Unconscious prejudice and inertia are our prime
in place and become part of the enemies.
normal day-to-day operation of the
courts. This is accomplished through
the systematic and  thorough
implementation of the fifteen
components of The Institutionalization Plan.

James Benway
Court Administrator and Co-chair,
Colorado Gender and Justice Committee

Institutionalization involves linking the gender-related behaviors that
Task Forces and Implementation/Standing Committees want to promote or
eliminate to the formal norms and sanctions of the judiciary and the legal
profession. That is the rationale behind the component that calls for amendments
to codes of judicial conduct and professional responsibility, as advocated by the
Task Forces. If new behavioral norms in controversial areas do not entail
sanctions (both formal and informal), there may be little compliance. For this
reason, mechanisms for handling formal and informal complaints of gender bias
are critical, as is education about gender fairness for members of disciplinary
bodies. The law--or legislation recommended by the Task Forces and
Implementation/Standing Committees--can be viewed as the most formal and
sanctionable norms that exist. Securing this legislation achieves deep and
enduring institutionalization.

This gender fairness reform effort must reach beyond the current
population of judges to include within its scope of activities the pipeline through
which new judges enter the system. This requires initiatives to ensure gender
fairness in the judicial nomination and election processes, as well as in judicial
evaluation and disciplinary processes. We must also address our issues with
court personnel through initiatives to ensure gender fairness in court
employment and education for court employees.

Education has always been at the heart of the gender bias reform effort.
No component of The Institutionalization Plan is as important as ongoing
education for judges and court personnel that integrates gender fairness issues

13



throughout the curriculum. As with all gender-fairness initiatives, those that are
educational must address the different court-related issues confronting women of
diverse racial and ethnic backgrounds and lifestyles. Through education and
other initiatives, the important component of gender-neutral and gender
appropriate language in courtrooms, rules, correspondence, jury instructions,
opinions, and other court communications can be achieved.

The single fact that in the court system there is high turnover of judicial
and non-judicial personnel means that the gender bias reform effort must be
understood as an enduring effort, not something that can be taken care of once
and for all, then put aside as the court system and the actors within it move on to
other concerns. Insuring the permanency of this effort requires creation of a
permanent Standing Committee on Gender Fairness of the state supreme court.
Included in this committee’s mandate is monitoring the operation of gender bias
not only in the areas investigated by the Task Force and Implementation
Committee, but in other areas that may have been overlooked or not included
because of limited resources, or because the problem only recently emerged.

But how can a Standing Committee or any other entity determine how
gender bias may be operating in the court system?  Obviously, it must be
through the collection of relevant data. The collection and retrieval of data,
particularly statistical data, related to gender fairness issues has been one of the
greatest obstacles in the Task Forces’ and Implementation Committees’ work.
Now, in the era of court automation and computerization, there is an
unprecedented opportunity to routinely collect and analyze pertinent statistical
data on gender fairness issues, be they in judicial decisionmaking, court
personnel matters or attorney selection for fee generating positions. Data
collection should be a high priority component for every Committee.

Strapped by scarce resources and overworked members, most
Implementation/Standing Committees cannot hope to fully implement their
Task Force’s and their own recommendations alone. That is why The

Institutionalization Forty of our forty-seven court districts now have domestic violence

Plan highlights the  commissions. We developed a statewide protocol for sexual assault
need to secure staff  cases. We distributed a guide to bias-free communication and adopted a
d fundi t model sexual harassment policy for the courts. We created three

and tunding to carry training videos on bias, including one for bailiffs who are the first people
PUt the V_Vork of  court users meet. We now have women judges on our supreme court
implementation on a = and court of appeals. Something is happening in Georgia. We think it’s

long-term basis. Itis = good.

also the rationale for g‘dgﬁj_"h” Ruffin, Jr.
0-Chalr,
the component that . . .
Georgia Supreme Court Commission on Equality
advocates

collaboration and alliances with related organizations and agencies, a process
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that expands the pool of people inside and outside of the courts who can deepen
and perpetuate the reforms of the past two decades. There should also be
outreach and diffusion to related entities such as race bias commissions, law
schools, police and community organizations to educate them about gender bias
in the courts and their role in eliminating it. The final component of
institutionalization is ensuring that gender fairness concerns are integrated into
all relevant court initiatives and planning projects so that the entire court
system becomes involved in carrying the work of gender fairness forward.

15



Key Components

to Achieve & Secure Gender Fairness in the Courts

Institutionalization Plan

10.

11.

12.

13.

14.

15.

A Standing Committee on Gender Fairness;

Staff and Funding to Carry Out the Work of Implementation/Standing
Committees on a Long-Term Basis;

Education on Gender Issues for Judges, Court Personnel and Judicial
Nominating and Conduct Commissions on an Ongoing Basis;

Initiatives that Address the Court-Related Issues Confronting Women
of Diverse Racial and Ethnic Backgrounds and Lifestyles;

Codes of Conduct for Judges, Court Personnel and Lawyers that
Address Gender Bias with Specificity;

Legislation Recommended by Task Forces and Implementation/
Standing Committees;

Gender-Neutral and Gender-Appropriate Language;

Mechanisms for Handling Formal and Informal Complaints of Gender
Bias;

Initiatives to Ensure Gender Fairness in the Judicial Nomination,
Election, Performance Evaluation and Disciplinary Processes;

Initiatives to Ensure Gender Fairness in Court Employment;
Data Collection Necessary to Monitor Gender Bias in the Courts;

Collaboration and Alliances with Other Groups and Individuals Inside
and Outside the Courts.

Wide Diffusion of Task Force and Committee Findings and Initiatives
Throughout the Justice System and Community;

Periodic Evaluation to Assess Implementation Efforts, Analyze their
Effect on Reducing Gender Bias in the Courts and Identify New
Problems;

Initiatives to Ensure that Court Planning and Reform Efforts Address
the Relevant Gender-Fairness Concerns.

16



1. A Standing Committee on Gender Fairness

Relevant Readings: GBTF Manual, p. 63
1989 New Jersey Task Force Evaluation.

A permanent supreme court standing committee on gender fairness (or
fairness in general) is the organizational form best suited to keeping gender
fairness issues on the judicial agenda and to monitoring and responding to
gender bias in the courts over the long term. Experience shows that in the
absence of a permanent standing committee specifically charged with monitoring
and carrying this work forward, reform efforts may dissipate or stall.

What are the Distinctive Functions of a Standing Committee?

Task Force work involves three stages: The first is the period in which the
Gender Bias Task Force investigates and reports; next is the implementation
phase, usually conducted by a Task Force Implementation Committee; and

finally, there is the ongoing work of : : : B
Moving from implementation to institutionalization

. . g
a Standing Commlt_tee' The key is work. Implementation and Standing Committee
tasks for Gender Bias Ta_‘Sk Forces ' members must take it as personal responsibility and
are to gather state-specific data to = workat it constantly.
document the nature, extent and Mignon “Dee” Beranek
consequences of gender bias in the Deputy State Court Administrator,

. Florida Supreme Court Fairness
courts and to formulate specific Committee
recommendations for reform. Task
Force Implementation Committees, activated after the Task Force issues its final
report, are mandated to carry out the implementation effort and to inform the

court and public of its progress.

Permanent Standing Committees, in contrast, have a broader range of
functions, which include:

Monitoring the effects of the implemented reforms in reducing
gender bias in the courts;

Identifying new problems areas;

Keeping the issue of gender fairness on the legal and judicial
agenda by participating in other court initiatives and building
alliances and collaborations with other entities which are or
should be concerned with gender fairness issues;

8 In some states creation of the Task Force was preceded by a “pre-task force” that
collected the data needed to convince the supreme court (and other judges) of the need
for a Gender Bias Task Force.
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Ensuring that education for judicial and non-judicial court
personnel continues to incorporate updated materials on gender
bias in the courts;

Receiving complaints about gender bias from lawyers, litigants,
and court personnel when effective and accessible informal and
formal grievance mechanisms do not exist; and

Applying the Gender Fairness Impact Assessment Form to new
court planning and reform initiatives, see pages 82-84 and
Appendix G.

In some states the Implementation Committee has metamorphosed into a
permanent committee simply by virtue of longevity. This is not optimal. The
appointment by the supreme court of a Standing Committee with a specific
mandate to carry out the six tasks listed above demonstrates the court’s renewed
commitment to gender fairness and provides an opportunity to bring in new
leadership and talent.

18



What Are the Varieties of Standing Committees?

In what appears to be a growing trend, long-term gender bias monitoring
functions are assigned to committees concerned with problems of fairness and
access not only for women, but for all groups allegedly disadvantaged in the
courts by virtue of race, ethnicity, religion, disability, gender, sexual orientation
or socio-economic status. In the experience of the Implementation/Standing
Committees represented at the Maximizing Our Gains Conference, these mixed
committees present both opportunities and obstacles to executing the vital work
required of permanent standing committees.

Opportunltles Cited:

Groups that are disadvantaged in the court system are “natural allies.” Working
together they can push more effectively for reforms.

Californiarepresentatives believe that the Judicial Council’s “Committee on Fairness
and Access in the Courts” has garnered more visibility and credibility than asingle
focus gender fairness committee would have.

Some issues that have been neglected by both race and gender Task Forces and
Implementation Committees are best addressed in a merged committee. Women of
Color in the courts is the most obvious.

Obstacles Cited:
In most states, Implementation/Standing Committees operate with minimal funding
and staff. In mixed committees this leads to competition for resources among the
groups. Gender issues are often submerged because of other groups’ claims that
gender has received more attention than other issues because the Gender Bias Task
Force was created before other such entities.

Some Standing Committees are functioning simultaneously as task forces as new
issues are added to the fairness mix. For example, in some states fairness
commissions are expected to handle disability issues without benefit of first having a
task force or implementation committee focused on the area. Thus, the fairness
committee must investigate the problem and formulate recommendations before it
can move to the tasks of a Standing Committee for this area. This means that the new
issue areawill require adisproportionate share of resources for some period of time.

For some Maximizing Our Gains Conference participants the merged committees are a
disturbing reminder of the early vague and tepid “fairness” courses in judicial
education (dubbed the “isms courses” or the “garbage courses”) which resistant
judges and judicial educators substituted for courses on gender bias that focused on
concrete judicial decisionmaking.

The agendas of merged committees may become overly broad and diffused, thus
blocking effective action of any kind.
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How Can the Disadvantages Be Minimized?

Maximizing Conference participants offered these suggestions to minimize the disadvantages of
mixed Standing Committees:

Establish subcommittees with equivalent “person power” for each issue area;

Rotate the Chair of the entire Standing Committee among the subcommittee
chairs;

Have separate budgets for the different groups represented;

Establish clear priorities for the specific issues to be addressed and the
concrete projects to be undertaken;

Prioritize topics that span the range of biases, e.g., women of color in the
courts.

Given the resource constraints, there should be specific discussion about how to
give each area its due. This can be a thorny issue. When a topic has not
previously been investigated by a task force, a disproportionate share might
justifiably be allocated to it in the initial phase. However, it must be clearly
understood that this is a time limited allocation and that each area must receive
equal attention.

Why Is Broad-Based Membership So Important to the Success of a
Committee?

As Maximizing Conference attendees analyzed the strengths and
weaknesses of their Committees and asked themselves what they would do
differently if they could, they most frequently cited membership selection. For a
Standing Committee, mixed or otherwise, just as for Implementation Committees
and the Task Forces preceding them, membership composition is a key
determinant of success. Committees need a broad-based membership that
includes a solid core of visible, powerful, highly credible individuals who are
linked to other constituencies that can be mobilized with respect to gender
fairness issues. This enables the Implementation/Standing Committee to form
alliances, to collaborate with other entities and to take a proactive role in making
sure that gender fairness issues are on the agenda of other court-related
initiatives.

Some Conference participants cited as a disadvantage their Committee’s
lack of diversity with respect to members’ expertise in substantive areas of the
law. Such expertise is vital to implementing recommendations in different areas
of the law, evaluating their impact on gender bias, and formulating programs
and projects in different fields. The Committee’s credibility within the legal and
judicial system requires that the legal areas of greatest concern to gender fairness
be represented on the Committee by respected jurists, lawyer practitioners and
legal scholars.
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Standing Committees must also be diverse in terms of age and areas of
legal knowledge. The concern (indeed, alarm) that “there is no one coming up
behind” was ubiquitous among conference attendees. While one waits for the
third wave of feminism to gather force within the ranks of young women
lawyers, generally, a practical step is to include young male and female lawyers
and law students on the Committee. Their role should include mobilizing young
lawyer associations and law schools to undertake relevant projects and
educational programs. One place to find younger members is the women law
student associations of local law schools and the faculty serving as their advisors.
Even though these law students will not have expertise and experience, they will
have energy and enthusiasm and they are the cadre for the future.

Since substantive evaluation efforts — an important Committee
responsibility — require competence in social science methodology, it may be
advisable to include a social scientist with relevant training on the Committee.
Such a person could be very useful in tapping into the research capacities of
universities and other research institutes on behalf of the Committee. An
alternative to adding non-lawyers to the Committee is to create a “resource
group” of social scientists and other professionals who accept a formal invitation
to collaborate (pro bono) with the group. Many academics welcome the
opportunity to step out of the ivory tower to put their skills in service of a
worthy cause.

Conference participants urged that Standing Committee members should have
something special to offer, including their own constituencies and diverse
linkages to other groups.

Are Local Committees Useful?

In some states, the Implementation/Standing Committee leveraged its
work by creating local committees in cities, counties or districts across the state.
In other states local committees developed on their own. In El Paso, Texas, for
example, the court of appeals passed its own resolution against gender bias that
lead to creation of a local task force. Three Texas cities now have local
committees that have undertaken different projects. One published divorce
information in English and Spanish and sought to ensure gender fairness in
lawyers’ appointments. Another restudied the issues in a completely local
context as a prelude to developing local solutions. The third is working through
two bar associations.
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The New York Judicial Committee on Women in the Courts established a
very successful network of gender bias committees in every court district. Given
the size of New York’s population, these local committees help the central
Committee know what is happening around the state. The local committees
address internal court issues, such as personnel problems, and engage in
extensive community outreach and public education, using vehicles such as
Women’s History Month and Domestic Violence Awareness Month. Once a
year, the local committee chairs meet together with the state committee chair to
review their work and plan new programs.
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2. Staff and Funding To Carry Out the Work of
Implementation/Standing Committees on a Long-
Term Basis

Obtaining adequate staff and funding is one of the most significant
problems for Implementation/Standing Committees, and there are no easy
answers. Participants in the Maximizing Our Gains Conference made several
suggestions for obtaining direct funding and partnering with new court
initiatives that do have resources and can assist in carrying out Committee
projects.

What Are Sources of Direct Funding for Committee Staff and
Projects?

Direct funding may come from the court system, the legislature or sources
outside the court system. The Committee must make a strong case for funds and
staff to the chief justice, state court administrator and legislature. The authorities
that appointed the Committee should want it to function effectively. They
should know that implementation and institutionalization are hard work that
cannot be accomplished solely by volunteers but require paid staff and an
adequate budget. As one Maximizing Conference participant said, “Remind them
that if it’s worth doing, it’s worth doing well.” To convey how hard the work is,
give the appointing authorities, the chief justice and the state court administrator
a copy of the fifteen component Institutionalization Plan from this Manual and
explain concretely and in writing how the Committee would carry out this work
if it were properly staffed and funded. Then meet personally with the
appointing authority and other court system leaders to discuss the requested
budget.

A second key strategy is to show the chief justice, court administrator and
legislature how the committee’s work serves other court goals and enhances
other initiatives that have the court’s attention. The Committee’s knowledge of
“hidden” gender-related issues is critical if other reform efforts are to be fully
effective. The Committee should be seen as essential to accomplishing the court
system’s current agenda, not marginal to it, and not as a charity case. A prime
example is to show how the Committee’s work advances the Public Trust and
Confidence agenda, because every state was a participant in the 1999 National
Conference on Public Trust and Confidence in the Justice System which voted to
make implementing the recommendations of the gender, race and ethnic bias
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task forces a priority, and every state is undertaking a variety of projects in
response to this conference.

Implementing Task Force recommendations requires staff to be in
constant contact with a wide variety of courts, court units, justice system
agencies, bar associations, law schools, and others. Close monitoring and
interaction  with new court initiatives cannot be done by
Implementation/Standing Committee members whose fulltime professional
responsibilities mean they can only learn about and respond to these new efforts
on a catch-as-catch-can basis.

A third strategy to persuade your chief justice and court administrator to
provide resources is to show them that assuring gender fairness for court
employees means money saved for the court system. A state court administrator
at the Maximizing Our Gains Conference reported that when he started his job the
court had no sexual harassment policy and the chief justice told him none was
necessary because there was no problem. When he tried to conduct training on
this issue the judges were extremely hostile. But with a few years of work by his
Committee he was able to institute both an effective policy and a training
program that was well received. As a result, the number of complaints dropped
from a hundred a year to fewer than ten.

Consider Obtaining Funding from the Legislature

Allocations from the court system are not the only source of direct
funding for implementation work. Some Task Forces were funded by their state
legislatures and others obtained appropriations for the implementation phase.
The documentation of gender bias in the Task Force reports constitutes what
might be called the legislative history. Here again, the mandate of the Public
Trust and Confidence Conference is to implement the Task Force’s
recommendations and the savings to the state when there is gender fairness in
court employment are important selling points.

Is Sharing Staff With Other Court Units and Committees Effective?

While full-time staff for the Implementation/Standing Committee is
obviously desirable, part-time staff shared with other court entities has benefits.
At the Maximizing Conference the Manager of Special Programs for the New
Jersey courts, who staffs several committees, reported that while the downside is
the limitation on her time for the Supreme Court Committee on Women in the
Courts, the upside is that having responsibility in several areas gave her contacts
and credibility she would not otherwise have. The Coordinator for the
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Washington (State) Supreme Court Gender and Justice Commission, who works
half-time on the Commission and half-time on a variety of other court projects,
believes she was never as effective as during the period when she staffed both
the Commission and two state judges associations. But she also observed that if
she had more staff, she could accomplish more. Thus, an optimum arrangement
might be a senior staff member whose time is shared and several dedicated
junior staff members to assist.

Can Our Committee Obtain Resources by Becoming a Partner in
Other Court Initiatives’ Projects?

Some Implementation/Standing Committees have secured resources by
partnering on other committees’ projects. For example, the Georgia Supreme
Court Commission on Equality partnered with the Georgia Commission on
Public Trust and Confidence in the Courts to hold public hearings/town hall
meetings in each of Georgia’s ten judicial districts. Initially, the Equality
Commission hoped to hold its own hearings as a follow up to the work of the
Gender Bias Commission in 1990 and the Racial/Ethnic Bias Commission in
1995, but costs and time constraints made collaboration the best way to gather
information. While the objective of the Public Trust and Confidence Commission
is to learn about the public’s perception of the justice system overall, the
Commission on Equality will focus on the information developed that relates to
public perceptions of bias in the system. The Georgia Equality Commission was
allowed to add questions to the Public Trust and Confidence Commission survey
and worked to ensure that community leaders, advocates, and members of the
public with comments or concerns about bias (related to race, ethnicity, gender,
socio-economic status, ability level, sexual orientation, religion, national origin or
age), were invited to the hearings and provided the opportunity to speak. Thus,
at no extra cost, the Georgia Equality Commission was able to advance its work
while furthering objectives of the Public Trust and Confidence Committee.
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Are There Sources of Funding Outside the Court System?

Some Task Forces and Implementation/Standing Committees secured
funding and in-kind services outside the court system. Potential sources of
support include:

Bar association foundations

IOLA funds from state and local bar associations
In-kind services from law firms

In-kind services from law schools and other academic
institutions

Corporations

Foundations

A few Task Forces were housed in law firm offices. Others benefited from
significant staff support from members’ firms. Legal and non-legal academics
can be invited to carry out studies related to their own fields of expertise. These
individuals can be especially valuable for evaluation projects, as discussed under
Key Component 1. A Standing Committee on Gender Fairness, in the section on
membership. With respect to corporations, the Georgia Commission on Equality,
through a Commission member employed at Bell South Cellular, secured $5,000
from Bell to support a hearing. Many foundations and corporate funding
programs fund only local state or city initiatives and can be approached in that
context. State and local bar associations often award grants from IOLA funds.
Securing direct financial contributions from these sources is an art in itself that
requires knowledge of how to write grants. To go this route, the Committee
should find someone with successful experience in grant writing to assist it.

State Justice Institute Funding for Specific Projects

Another potential funding source is the State Justice Institute (SJI), a
federally funded non-profit corporation that supports innovative projects to
enhance the administration of justice in the state courts and has supported many
gender fairness projects.® SJl also provides grants of up to $20,000 to support
projects that adapt and pilot-test model judicial education curricula developed
with SJI support. Implementation/Standing Committees can encourage judicial
branch educators to apply for these funds to adapt and present the SJl-supported
curricula on rape and sexual assault, domestic violence, women of color in the
courts, child sexual abuse allegations in custody cases, and sexual harassment

9 http://statejustice.org. Under SJI Grants, select “Grants by Category.”
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within the court system. 10 As with applying to foundations, here, too, grant-
writing skills are essential.

What About Law Students?

Law students are an excellent source of assistance if properly selected and
supervised. Law schools increasingly require students to perform pro bono
service. Working for an Implementation/Standing Committee can satisfy that
requirement. A student who is getting academic credit or fulfilling such a
requirement is more likely to put in the time and carry out the work assigned
than someone who is just coming for the experience and will not be held to any
standard of performance. Meet with your local law schools to learn about their
pro bono requirements and other opportunities to give credit for working with the
Committee. Give talks for the Women Law Students Association, the Black Law
Students Association, the Hispanic Law Students Association, the Asian Pacific
American Law Students Association and similar groups to familiarize them with
the Committee’s work and the opportunities for students to be part of it.

Become Part of the Court’s Long Range Planning Process

The potential for funding the gender fairness initiative depends to some
extent on where it is lodged in the court system’s overall scheme. In Florida,
three of the five goals in the court’s Long Range Plan concern bias; the state’s
Performance Based Budget Process also addresses several specific bias issues.
Thus, even though the legislature in 1999 declined to fund additional staff for the
Fairness Commission, this will continue to be an initiative in the list of funding
proposals because it is part of the Long Range Plan.

10 These curriculaare all described at www.statejustice.org. Under SJI Grant Programs,
select “Curriculum Adaptation.”
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3. Education on Gender Issues For Judges, Court
Personnel and Judicial Nominating and Conduct

Commissions on an Ongoing Basis

Relevant Readings: IRD 54-83, Promoting Gender Fairness, NJC Workshop on Gender
Fairness

The prime recommendation from every Task Force was to provide
education on gender fairness for every sector of the justice system.1l The fair
administration of justice requires that judges
learn how to avoid gender bias in substantive = Whatis socially constructed can be

decisionmaking and courtroom interactions. deconsmjztggé John Ruffin. Ir
Court personnel need education similar to that Co-chair o
for judges with respect to their interactions with Georgia Supreme Court
court users. All judicial and non-judicial court Commission on Equality

personnel require education on employment-

related issues ranging from non-discriminatory interviewing to sexual
harassment. Judicial nominating commissions can benefit from training on non-
discriminatory interviewing, valuing various kinds of legal experience and
determining candidates’ sensitivity to gender issues. Similarly, judicial conduct
commissions need education to understand the nature and gravity of the gender-
related complaints that come before them.

How Can Our Implementation/Standing Committee Persuade
Judges and Judicial Educators of the Importance of Gender
Fairness Education?

There has been a significant change in attitudes toward bias-related
education in recent years, as judges have come to realize that they can be
sanctioned and reversed for biased behavior and decisionmaking. At recent
judicial education programs on fairness in the courts that focused on cases
reversed for judicial gender and racial bias, the judges arrived with a sense of
purpose linked to professional risk, and left with thanks to the instructors for
helping them steer clear of reversible error.

11 The top-ranked strategy for improving public trust and confidence in the justice

system, as voted by participants in the 1999 National Conference on this subject, was

improving education and training. This strategy includes education programs for

judges, lawyers and court staff on topics such as bias sensitivity training and ethics. See,

(Plgtelzllwtliggg)trategies for Improving Public Trust and Confidence in the Courts, 36 CT.REV. 63
a .
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The National Judicial College (NJC) “fairness” course, now called “How
to Run a Bias Free Courtroom,” also uses the “save yourself embarrassment,
reversal and job loss” hook. Other “hooks” to get and maintain judges’ interest
include:

Canons of Ethics, particularly states’ versions of Canons 3B(5) and (6) of the
ABA Model Code of Judicial Conduct explicitly barring biased conduct by
judges and those under their direction and control.

Judges being disciplined and removed for biased behavior.

Risk of reversal (see cases such as Catchpole v. Brannon, 35 Cal. App. 40237,
42 Cal Rptr 2d 440 (1995).12

Liability for bias in administrative actions (see Forresterv. White, 484 U.S. 219
(1988)).

Negative media attention (e.g., cases in which judges have crashed and
burned over sexual harassment).

Elections

Judicial Performance Evaluation

The N‘]Q course The greatest impact is decisional law that punishes violations
explores the impact of | yfthe code.

biased attitudes in all Justice Betty Ellerin

substantive areas of law Chair, N _

criminal, civil, and family. il\rl]e;/r\:ech:);I;::JSd|C|al Committee on Women
This focus on substantive and the

law communicates that this Gender Fairness Strategies Project

is serious judicial business

and not merely a matter of courtroom etiquette, although examples are given of
how bias can be manifested in courtroom conduct through language, demeanor
and peremptory challenges.13

12 See Lynn Hecht Schafran, Judges Cite Gender Bias Task Force Reports, THE JUDGES’
JOURNAL, Spring 2000 at 13 in Appendix D.

13 In her article on actions taken in California as a result of the Maximizing Our Gains
Conference, steering committee member Judge Judith McConnell noted California
Judicial Council members comments on bias-related education“Fairness education still
suffers from resistance and negativity from some judges; however, once judges attend a
program, most are positive, if not enthusiastic, about the experience. So, concentrated
effort needs to be directed toward the perception of fairness courses and toward getting
all judges to attend.” Judge Judith McConnell and Kathleen F. Sikora, Esq., Gender Bias
and the Institutionalization of Change, THE JUDGES’ JOURNAL, Summer 2000, at 13 in
Appendix E.
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Why Is Integrating Gender Issues Throughout the Curriculum
Important and How Can We Achieve It?

As detailed in Promoting Gender Fairness Through Judicial Education, (see
page 9) gender-related issues arise in virtually every area of the law and cannot
be contained in a single “fairness” course. Integrating gender issues throughout
the judicial education curriculum is critical because it enables judges to
understand how gender bias operates in the specific substantive areas in which
they are conducting trials and making decisions. Such integration also ensures
that judges who would never attend a “fairness” course or, having gone once,
would consider it “done” are continually exposed to the material. Each state
carries out judicial education in its own way and therefore will follow different
paths to integrating gender fairness throughout the curriculum. At the
Maximizing Our Gains Conference an attorney with the California Center for
Judicial Education and Research (CJER) described the several components
necessary to achieve integration.

Leadership. Judges and court staff who are key people in judicial education
can promote and institutionalize integration.

A Sense of Urgency and Pressure. Judges and judicial educators must feel a
sense of urgency about how much there is to teach about gender fairness and
why it is necessary to talk about this again and again, not only with new
judges, butalso on increasingly sophisticated levels with those who have had
prior exposure. A judge at the conference stated that the sense of urgency
should come from the fact that the rule of law is based on public perception
that courts are fair. When that perception is undermined, courts fail.

Mandatory Education for Judges and Court Personnel. Mandatory judicial
education is highly controversial and must be approached cautiously. Many
judges resent the notion that they need or could benefit from education.
Appellate judges are particularly hostile, asserting that education is only for
trial judges. Nonetheless, itis important to institute some requirements,
whether by court rule or by statute. The issues confronting the courts today
are far from thoseaddressed in law school when the judges now sitting were
students. We must challenge the notion that it is acceptable for people to
make decisions about other people’s lives in areas where they have no
education.

Pedagogy. Two myths must be overcome: first, that “only judges can teach
judges’; second, that judges should not take into account social science data
about the experiences of different groups because to be neutral they must
remain tabularasa and consider only the facts of the particular case before
them. In fact, judges often do not have all the expertise they need for their
own decisionmaking or to teach other judges. They need to hear from the
experts who can provide this critical background.
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As to the second myth no judge is truly tabula rasa, in that no judge makes
judicial decisions without

preconceived perceptions, The key strategy here is judicial education. We aren’t supposed
judgments and  views. to decide based on our own family lives. We have to address

Jud ble t unconscious motivations.
udges are no more able to Judge Judith McConnell

“naturally”  set  these San Diego Superior Court

mental elements aside Gender Fairness Strategies Project Steering Committee
than are ordinary citizens.

The human brain does not permit it. What judges can and must do is to
recognize these elements in their own thinking and consciously try to counter
their influence in rendering fair and impartial decisions. Exalting the model of a
judge tabula rasa is to exalt ignorance.

One effective way to surmount these myths is to move to a curriculum-

based model of judicial : e — -
education. In this model. At F.a_mlly La_w programs we do I?’arrlers to Objectlv_lty. Judicial
) Decisionmaking and Family Law,” team taught by a judge and a
judges move _th rOUQ_h @ judicial educator. We discuss how difficult it is to decide cases in
sequenced and increasingly  this area where you have deeply held views, then offer data that

sophisticated curriculum on = give awider perspective.
particular issues or areas of Bobbie Welling

) Program Attorney,
substantive law that reflects California Center for Judicial Education and Research
their own intellectual
growth from “baby judges” school through years of experience and new
assignments. The California Center for Judicial Education and Research (CJER)
developed such a domestic violence curriculum and has begun one on family
law. For the domestic violence curriculum CJER developed a video on the link
between social science information about domestic violence and decisionmaking
and sent it to all new judges. States that want to move to curriculum-based
education should take advantage of work done in other states. These curricula
are time consuming to produce, but can often be easily adapted for use in other
states. They must always be of top quality, created with or reviewed by judges. 14

What Additional Strategies Are There for Making Judges Receptive
to Social Science and Other Non-Legal Material?

Judges and judicial educators at the Maximizing Our Gains Conference
offered a substantial list of strategies for introducing non-legal experts and
materials into judicial education.

14 For more information on California’s innovative curricula on domestic violence and
family law, contact Bobbie Welling, Esqg, Program Attorney at the California Center for
Judicial Education and Research (CJER). bobbie_welling@jud.ca.gov
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Begin with a self-test so the judges will know what they don’t know.

Have the subject and the expert introduced by a judge with high credibility
in areas other than gender fairness.

Have the expert team teach with a judge to ensure that connections are
constantly made between the social science and other non-legal information
provided and the tasks judges do every day.

Use state specific data in substantive law areas, for example, the state’s
Gender Bias Task Force Report.

Require all judicial and non-judge faculty to participate in faculty training.

Be aware that the people who teach these subjects, whether experts or judges,
and especially women and people of color, are often criticized for their efforts
regardless of the quality of their presentations. Prepare these faculty for the
possibility of biased evaluations and take this into account in deciding
whether to invite them back.

Encourage judicial educators to utilize State Justice Institute (SJI) curriculum
adaptation grants. SJl has supported numerous curricula on subjects such as
domestic violence, rape and avoiding sexual harassment in the court system.
Show judicial educators how using funds from SJI for these programs can
free up funds for programs on other needed subjects.

Be prepared to address fairness as a mature issue

Because there has been extensive judicial education on fairness issues over
the last two decades, you must be prepared to respond to arguments against
having more.

We’ve already provided judicial education on gender fairness.

Yes, but there are new judges who have not had the training, and
there is a need to reinforce the learning of experienced judges.
Also, new gender fairness issues emerge which have not been
covered in previous courses.

Why are your issues more important than the others vying for time on the
education docket?

Gender bias operates in all areas of the law and profoundly affects
the public’s trust and confidence in the justice system.
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Gender bias is no longer a problem because the climate has changed.

While it is true that the blatant forms of gender bias in the courts
(such as sexist jokes and gender-biased language) have diminished,
the subtle and intractable forms persist, particularly in substantive
law decisionmaking. Moreover, the gender bias that results from
lack of knowledge about the social and economic realities of
women’s and men’s lives can only be eliminated through
education. An improved climate does not mean that everyone
grasps, for example, the counterintuitive reality that rape by
someone the victim knows usually causes more and longer-lasting
psychological damage than rape by a stranger.

Why Must There Be Specific Education for Court Personnel?

Gender Bias Task Forces determined that the interaction between court
users (litigants and lawyers) and court personnel was frequently a locus of
gender-biased behavior. This was particularly true in domestic violence cases
where court personnel who file forms act as “gate keepers” to obtaining relief.

For_ _resources for this type _Of We continue to be encouraged by comments received
training, see the Implementation | after educational programs for judges and other court
Resources  Directory.15 Court  employees. Many participants indicated that with their
personnel also need education new learning they would improve how they made

- . . decisions and how they served the public. They learned
about their interactions with each how gender-biased stereotypes may have influenced their

other. Court managers of both | pehavior and made a commitment to change that

judicial and non-judicial | behavior.
personnel must learn to see Honorable Barbara Dorch-Okra
themselves as managers and be Chief Justice of the Massachusetts Trial Court,

. . 9 Speaking at the Massachusetts Gender Equality
trained In management Board’s 10t" Anniversary Celebration

techniques, non-discriminatory

interviewing, and avoiding and investigating sexual harassment. Court staff
needs education to upgrade their skills and understand where they fit in the
court system. The court system can be persuaded to provide this education by
showing how such training enhances productivity and saves money. These
issues are discussed further under Key Component 10. Initiatives to Ensure Gender
Fairness in Court Employment.

15 At pages 54-55
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How Can We Persuade Judicial Nominating and Conduct
Commissions That They Can Benefit from Education on Gender
Issues?

As described under Key Component 9. Initiatives to Ensure Gender Fairness in
the Judicial Nomination, Election, Performance Evaluation and Disciplinary Processes,
gender bias on the part of judicial nominating and conduct commissions is still a
problem. Generally, only women applicants are asked about their childcare
arrangements; sometimes allegations of sexual harassment against a judge are
totally ignored. Implementation/Standing Committees can try to develop
relationships with the rotating chairs and permanent staff of these commissions
to help them see why members and staff will benefit from gender fairness
education. Perhaps the most persuasive information you can convey is the
community outrage when bias in these processes becomes public knowledge.

In New Jersey, for example, the judicial conduct commission ignored a
law clerk’s sexual harassment complaint against a judge until the clerk sued.
After considerable pressure the commission held hearings and recommended to
the New Jersey Supreme Court that the judge should receive a public censure. The
Supreme Court imposed a 60-day suspension without pay and attendance at a
court-approved sensitivity program.16 The community refused to accept this
determination as final. After an assemblyperson said she was going to draft articles
of impeachment,1” the judge resigned.1® In an editorial condemning the Supreme
Court's failure to take serious action despite its own findings that the judge
"committed acts of sexual crudity, deeply offensive to another person,” one
newspaper wrote, “[P]ublic outrage and threats of impeachment that followed the
court's action were the real force that drove [the judge] out.... [I]f not for an engaged
and outraged public, a statewide storm of protest might never have formed to
pressure [him] to resign."19

Some judicial disciplinary commissions operate like a black hole, never
divulging their disposition of complaints. This type of commission may think it
is immune from community outrage because no one will ever find out. But,
again, lawsuits can make this material public. When a Nebraska court reporter
sued a judge for sexual harassment it became public knowledge that the judicial

16 In the Matter of Judge Edward Seaman, Supreme Court of New Jersey, D-83 Sept.
Term 1992. Decided July 16, 1993.

17 "Anti-Seaman Mood Grows in Statehouse,” N.J.L.J., Aug. 23, 1993.

18 Jim O'Neill, "Suspended judge quits over sex case," Star-Ledger, Aug. 31,1993 at 1.
19 "/Ja\uglézje Seaman himself did what Supreme Court didn't,” News Tribune", Sept. 1, 1993
at A-10.
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conduct commission had received numerous complaints about this judge over
twenty-five years but had never taken action.20

Implementation/Standing Committees should learn how judicial discipline
works in their own states and whether it is responsive to their concerns. The Center
for Judicial Conduct Organizations of the American Judicature Society,?!
headquartered N our Commission on Judicial Conduct tells offending judges they should take
Chicago, has  gender bias training, a term the Commission would not have used before the
information about = TaskForce.
how the judicial Courdinmtor
Conduf:t ) ) Supreme Court Gender and Justice Commission, Washington State
commission in
each state operates and how it compares to commissions in other states. As with
judicial selection panels, the composition of the disciplinary commissions and
training on gender bias issues are critical factors in ensuring appropriate action on
gender-related cases. Ill-informed or insensitive commission members can
override even committed staff. If there have been changes in the state’s codes of
conduct regarding gender bias, disciplinary commissions will be more receptive to
training.

Colorado’s Standing Committee has developed training materials for
judicial nominating commissions, as discussed under Key Component 9. Initiativesto
Ensure Gender Fairness in Judicial Nominating, Election, Performance Evaluation and
Disciplinary Processes. The extensive training curricula available on sexual
harassment are discussed under Key Component 10. Initiatives to Ensure Gender
Fairness in Court Employment. Materials useful for educating disciplinary
commissions on gender bias in court interaction include cases where judges have
been sanctioned or reversed for gender biased behavior or have sanctioned lawyers
for such conduct.?2

20 Keslar v. Bartu No. 4:96 CvV3072 (D.) Neb. Mar.18, 1999, aff’d, 210 F. 3d 1016 (80 Cir.
2000).

21 http://www.ajs.org

22 See Lynn Hecht Schafran, Judges Cite Gender Bias Task Forces, THE JUDGES’ JOURNAL,
Spring 2000, at 13 in Appendix D.
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4. Initiatives That Address Court-Related Issues
Confronting Women of Diverse Racial and Ethnic

Backgrounds and Lifestyles
Relevant Readings: IRD p. 66

The unparalleled concern about racial and ethnic bias in the courts that
emerged from the 1999 National Conference on Public Trust and Confidence in
the Justice System presents both a unique opportunity to address the court-
related issues for diverse groups of women and a critical challenge. Will the
specific ways that race/ethnic bias affect women be addressed, or will they be
ignored or submerged? As we write this publication, a parallel situation has
emerged in the preparations for the United Nations World Conference Against
Racism, Racial Discrimination, Xenophobia, and Related Intolerances to be held
in South Africa in the summer of 2001. Forty non-governmental organizations
from around the world have joined to create a Women’s Caucus to address and
assert the interests of women and girls who are victims of racism and/or ethnic
discrimination. In a paper titled “Putting Gender on the Agenda” they write:

Racial and ethnic discrimination and racism have been
compounded by the limited examination of all aspects of identity,
especially gender. Racism does not always affect men and women
equally or the same way. A person’s ability to exercise their human
rights and fundamental freedoms is shaped not only by their race and
ethnicity, but also by their gender, as well as other factors of their
identity. In many cases, the intersection of racial and gender
discrimination leaves female members of minorities facing violations of
their rights that are unique to them...Without addressing gender, as well
as age, class, caste and sexual orientation, in the analysis, the remedies to
eliminate and challenge racial discrimination arising from the World
Conference Against Racism will not be effective.2s

But the Women’s Caucus reports that at the two preparatory meetings for
this conference held in Ethiopia and Chile, the specific concerns of women were
largely ignored, despite efforts to have them addressed. The Caucus is making an
intense effort to ensure that gender issues will not be ignored in the other
preparatory meetings or the conference itself. Task Force Implementation/
Standing Committees must make similar efforts to ensure that gender issues are
not lost in the new court initiatives on racial and ethnic bias. This means being

23 Statement of the Women’s Human Rights Caucus to the First PrepCom of the World
Conference Against Racism, Racial Discrimination, Xenophobia, and Related
Intolerances, undated, page 3, available from wild@igc.org
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closely engaged with these new initiatives as well as keeping the issues for
women of color and different lifestyles on the Committees’ own action agenda.

Implementation/Standing Committees that are broadly focused on many
kinds of bias should examine the areas of overlap and the areas of uniqueness
and focus on those with the greatest impact on the courts. At the Maximizing Our
Gains Conference the attorney who is lead staff for the California Access and
Fairness Advisory Committee described its subcommittee on Women of Color
and the Justice System and that committee’s efforts to develop what became The
New Millennium: Women of Color as Court Leaders and Managers program, held in
May 2000. The Women of Color Committee held two roundtables and then a
one-day meeting to identify the issues. This was attended by nearly thirty
women judges, court attorneys, administrative office of the courts staff and
Access and Fairness Advisory Committee members. Many women feared being
criticized by their presiding judge if they attended this meeting. Some minority
women were concerned that they would be perceived by majority women as not
being team players. There was a perception that while the court system had no
difficulty giving permission to attend the Maximizing Our Gains Conference
because of its focus on gender bias generally, if it were a conference on women of
color, questions would have been raised.

Initially there was significant confusion among minority and majority
women on what issues should be addressed. Nonetheless, the event that
emerged from this planning was extremely successful. The New Millennium was
presented as part of the California Center for Judicial Education and Research
(CJER) 2000-spring judicial conference and drew a large audience for a full day
of panels and small group discussions. The Committee on Women of Color in
the Justice System now hopes to make it a national conference.24

The materials for this conference included a set of readings about the
problems confronting women of color litigants and victims across many areas of
substantive law and as attorneys, judges and court personnel. These readings
were drawn largely drawn from the National Judicial Education Program’s
model curriculum, SJlI-funded When Bias Compounds: Insuring Equal Justice for
Women of Color in the Courts, another tool available to Implementation/Standing

24 For information about the conference, the conference materials and the
recommendations that emerged contact Judge Barbara Zuniga, Superior Court, Dept. 2,
P.O. Box 911, 1020 Ward St., Martinez, CA, (925) 646-4000, bzuni@sc.co.contra-
costa.ca.us, or Arline Tyler, Esqg., Access and Fairness Advisory Committee,
Administrative Office of the Courts, 303 Second Street, South Tower, San Francisco, CA
94107, (415) 396-9128, arline.tyler@jud.ca.gov.

37



Committees. This curriculum asks not only “asks the woman question,”?5 i.e.,
what are “the gender implications of rules and practices which might otherwise
appear to be neutral or objective,”26 but also asks how the situation changes if it
involves women of color from specific groups and backgrounds.

Implementation/Standing Committees can partner with other agencies
and initiatives on these kinds of issues. The California Court Commission on
Juveniles has made a commitment to look at the issues for girls of color. This
commission has substantial funding, making this an example not only for Key
Component 4. Initiatives that Address Court-Related Issues Confronting Women of
Diverse Racial and Ethnic Backgrounds and Lifestyles, but also for Key Component 2.
Staff and Funding to Carry Out the Work of Implementation/Standing Committees on a
Long-Term Basis.

Sexual orientation bias as it affects lesbians is another issue that
Implementation/Standing Committees need to address on their own and to
monitor in other court initiatives. Some Task Forces and Implementation
Committees are including sexual orientation bias in their own investigations. For
example, the California Access and Fairness Advisory Committee, which is both
an implementation and investigatory body, added sexual orientation to the new
areas it investigated. Court and other initiatives respecting domestic violence
initiatives should be monitored to ensure that they address same-sex domestic
violence, an issue beginning to be acknowledged in the gay and lesbian
community.

25 In a famous law review article, Katharine Bartlett, now Dean of Duke Law School,
posited “asking the woman question” as a methodology within feminist jurisprudence.
Kagharine T. Bartlett, Feminist Legal Methods, 103 HARV. L. REv. 829 (1990).

26 |d. at 837.
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5. Codes of Conduct For Judges, Court Personnel
and Lawyers That Address Gender Bias With
Specificity

Relevant Readings: IRD 22-32

Codes of conduct are the basis for the disciplinary mechanisms discussed
in Key Component 8. Mechanisms for Handling Formal and Informal Gomplaints of
Gender Bias falnd centr_al to the education The Code of Judicial Conduct also
programs discussed in Key Component 3. cknowledges that the absence of judicial
Education on Gender Issues for Judges, = impartiality may be based on gender bias.

Court Personnel and Judicial Nominating Catchpole v. Brannon, 36 Cal. App.
and Conduct Commissions on an Ongoing At 237, 246 (1995), reversing a judge

. . . for gender bias in a sexual
Basis. A signal accomplishment of the

.. . harassment/rape case.

movement to end bias in the courts is
the 1990 addition to the American Bar Association Model Code of Judicial
Conduct of Canons 3B (5) and (6).27 These new canons specifically bar biased
conduct on the part of judges and those under their direction and control, and
specifically address sexual harassment.

As of this writing about half the states have adopted these canons and
sixteen more have adopted some variety of anti-bias provision. These state codes
of judicial conduct are described in the Implementation Resources Directory. At the
Maximizing Our Gains Conference Florida’s representatives reported that since
they changed their
code of judicial = New codes_ of conduct create a moral imperative that is the essential basis
conduct to adopt for educa:\|/(|)n _about gender bias.

arilyn Slivka
Canons 3B(5) and Manager, Special Programs,

(6) there has been New Jersey Supreme Court Task Force on Women in the Courts
an  increase in

disciplinary actions against judges for biased conduct. In January 1999, charges
were then pending against three judges for sexual harassment and one was

273B(5) A judge shall perform judicial duties without bias or prejudice. A judge shall
not, in the performance of judicial duties, by words or conduct manifest bias or
prejudice, including but not limited to bias or prejudice based upon race, sex, religion,
national origin, disability, age, sexual orientation or socioeconomic status, and shall not
permit staff, court officials and others subject to the judge’s direction and control to do
so. 3B(6) A judge shall require lawyers in proceedings before the judge to refrain from
manifesting, by words or conduct, bias or prejudice based upon race, sex, religion,
national origin, disability, age, sexual orientation or socioeconomic status, against
parties, witnesses, counsel or others. This Section 3B(6) does not preclude legitimate
advocacy when race, sex, religion, national origin, disability, age, sexual orientation or
socioeconomic status, or other similar factors are issues in the proceedings.
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planning to resign. A female judge had been removed for sexually harassing a
female judicial assistant.

In 1998 the ABA amended its Code of Professional Responsibility for
lawyers to reflect the concerns in Canon 3B(6) to the Code of Judicial Conduct
respecting judges’ supervision of lawyers during trial. Many states have
followed suit, as described in the Implementation Resources Directory. Codes of
conduct are also important for court employees and court interpreters. Court
employee codes, also detailed in the Directory, typically address a broad range of
biases and interactions with both the public and other court employees.

It is important for states to adopt codes of conduct for court interpreters
as well. There is a Model Code of Professional Responsibility for Interpreters in
the Judiciary. Cannon 3, Impartiality and Avoidance of Conflict of Interest
states, “Interpreters shall be impartial and unbiased and shall refrain from
conduct that may give an appearance of bias. Interpreters shall disclose any real
or perceived conflict of interest.” However, domestic violence advocates across
the country who work with battered immigrant women report that interpreters
often undermine these women'’s cases because they do not want the community’s
dirty linen aired in public and do not think battering is a crime.

Different states have different procedures for adopting codes of conduct.
In some states the supreme court determines the code for judges, lawyers and
others. In other states, legislatures are involved. The Implementation/Standing
Committee should become knowledgeable about who has responsibility for
adopting codes of conduct for these different groups and approach them
accordingly.  The Committee should be prepared for positive and negative
responses to its proposals. Some courts, offices of court administration and bar
associations have been less than receptive if not overtly hostile to the code
amendments described above. But many of the code adoptions have come after
repeated overtures to the powers that be, so persevere.
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6. Legislation Recommended by Task Forces and

Implementation Committees
Relevant Readings: IRD 88-98, 111-146

The Gender Bias Task Forces called for a wide variety of legislation to
address the problems documented in their reports. The Implementation Resources
Directory details the many new statutes enacted as a result. Although legislation
is only as effective as the judges who interpret, apply and enforce it, these new
laws create important new

. The statutory changes we achieved, especially the domestic
standards and requirements ycneng S

violence statues, have made a significant difference in the

and provide an essential jjves of Florida women.

baseline for appeals. The Judge Gill Freeman
Implementation/Standing Chair,

Committees have pursued a Florida Supreme Court Fairness Commission

wide variety of strategies,
acting directly and through others, to secure passage of these bills.

Does Promoting Legislation Involve Separation of Powers Issues?

The Implementation/Standing Committees are highly conscious of the
separation of powers issues that may arise if judges are actively involved in
passing legislation. The Committees do not want the supreme court justices who
appointed them or the judicial members of their committees being asked to
recuse themselves in cases involving laws they proposed. Some Committees,
therefore, use their resources to encourage other institutions to take on
legislation about substantive law while providing back up and confining their
direct legislative efforts to laws related to court administration and to their own
Committees. At the start of its implementation effort the Massachusetts Gender
Equality Advisory Board turned to the Massachusetts Women’s Bar Association
to move five pieces of legislation recommended by the original Gender Bias
Study Committee. A member of that Committee who was on the Bar
Association’s legislative policy committee became the moving force — perfect
example of the benefits of having former Task Force members spread throughout
the court and legal systems. Equality Board staff gave behind the scenes support
to the Assaociation’s effort. Today the Equality Board provides information and
speakers about proposed legislation, and recommends judges to speak on
legislation where appropriate. For example, the chair of the Gender Equality
Board works with the chair of the Ways and Means Committee (a former judge)
on legislation on detoxification facilities for women awaiting trial. These facilities
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are available for men but not women. The Equality Board itself works directly
on legislation respecting its own funding and court procedures.

In Georgia the Implementation Committee began with a direct approach
to legislation when two of its members testified before a legislative
subcommittee. Since then it has largely handed this responsibility on to others
and provided background support. Several Maximizing Our Gains Conference
participants reported that their state legislatures now look to them to analyze
pending legislation. The Washington (State) Gender and Justice Commission
reported that their legislature deferred passage of a joint custody bill awaiting
the Commission’s analysis. Counsel to the New York State Judicial Committee
on Women in the Courts reported that the Office of Court Administration
legislative office now seeks endorsements from her committee. A California
judge noted that the California Judicial Council has a full-time office for
legislation with which the Access and Fairness Advisory Committee can interact
in several ways that are within appropriate bounds. In particular, the Committee
analyzes pending legislation for its impact on the courts. Is this law drafted so
that judges can interpret it? Are there administration of justice aspects of
proposed legislation that are appropriate for Committee comment? Here again,
a member of the original Task Force has played a key role. A lawyer expert on
domestic violence who was on this Task Force is now Chair of the California
Senate Judiciary Committee and in that role has secured extensive legislative
reforms in this area. Another effective way to move the kind of legislation
supported by the Task Forces is the annual joint retreat of Indiana’s women
judges and legislators, an idea that an Illinois judge reported has now been
copied in her state.

What About Relevant Legislation Proposed By Other Groups?

Implementation/Standing Committees should also be alert to legislation
relating to Task Force concerns being put forward as part of other court-related
initiatives. For example, at the Maximizing Conference a California judge
described the California Committee on Family Equity that she chaired. Although
not generated by the Task Force, it related to Task Force concerns, addressing
administration of justice issues in the context of the disparate treatment of
women and men under family laws. When a reform effort like this is created, the
Implementation/Standing Committee must become involved, as described in
Key Component 15. Initiatives to Ensure that Court Planning and Reform Efforts
Address the Relevant Gender-Fairness Concerns.
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7. Gender-Neutral and Gender-Appropriate

Language
Relevant Readings: IRD p. 84-85

In 1933 Edward Sapir, a pioneer in the study of linguistics, wrote “[It] is
not too much to say that one of the really important functions of language is to
be constantly declaring to society the psychological place held by all of its
members.”28 This reality, and the particular importance of language in the law,
is captured by Georgia’s Chief Justice Robert Benham in his foreword to the
Guide to Bias-Free Communication published by the Georgia Supreme Court
Commission on Equality.

Language is the most powerful tool in the courtroom. If our
courts are to dispense justice fairly and impartially, they must do so
in an atmosphere that is free of all forms and shades of prejudice.
In order for the legal community to gain and maintain the respect
of the public, all people must be treated with dignity and respect at
every level of the legal process.

The Gender Bias Task Forces recognized the power of written and spoken
language to convey a variety of subtle messages about the credibility, legitimacy

and worth of women and

men participating in the court You can’t alw.ays: chqnge attitudes, .but.I believe that if you
change behavior it will work on their minds.

system as witnesses, parties, Judge Gill Freeman

litigants, jurors, lawyers and Chair,

judges. Accordingly, the Task Florida Supreme Court Fairness Commission

Forces recommended that all

court forms, court rules, jury instructions, opinions and other verbal and written
court communications consistently use gender-neutral and gender-appropriate
language.

How Do We Deal with Some Judges’ Reluctance to Take the Need
for Gender-Neutral Language Seriously?

Adopting gender-neutral and gender-appropriate language is so easy and
has been so widely accepted that many think this is one aspect of
implementation that is beyond controversy. But that is a mistake. At the
Maximizing Our Gains Conference a state supreme court justice reported that when

28 Selected Writings of Edward Sapir in LANGUAGE, CULTURE AND PERSONALITY (David
Mandelbaum, ed., 1963.)
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she urges other judges, including women judges, to use gender-neutral and
gender-appropriate language, some retort that she is nit picking. Judges and
judicial educators from other states reported resistance to gender
neutral/appropriate language from some new judges at “baby judge” school. A
Georgia representative reported that it took three years to publish the Guide to
Bias-Free Communication, quoted above, and that it made some judges furious.

Thus, it is important to communicate to those who do not understand how
critical gender neutral and gender appropriate language are why they are in
error when they call it nit picking. Famed evidence professor Irving Younger, for
example, once asserted that efforts to eliminate gender-biased language are “a
waste [of] effort” because “[o]nly to the uninformed do fisherman, fireman, and
handyman suggest that women may not wield hook, hose or hammer.”29 But
extensive research by experts in linguistics and communication has
demonstrated conclusively that gender-biased language is neither trivial nor
harmless, and that the misunderstanding and confusion it generates is
widespread. Empirical studies have repeatedly found that supposedly generic
terms such as “man” and “he” are overwhelmingly perceived by both men and
women as referring solely to men. Masculine terminology skews perceptions
about who should seek and hold which jobs and who may aspire to leadership.
It creates a world model in which men are the paradigm and women feel
excluded.3® For example, at the 1988 Arizona Bar Association annual meeting, a
judge reported that in a recent trial he assumed that a particular woman juror
would be appointed foreperson. When he asked the jurors why they did not
choose her, they replied that the court rules instructed them to appoint a
“foreman.”31

The perceptions fostered by language have genuine consequences for case
outcomes. The Washington Supreme Court recognized the power of language to
shape our mental images and our judgment when it reversed the murder
conviction of a woman, in part on the ground that the use of the “reasonable
man” standard and masculine pronouns in the jury instruction on self-defense

29 Irving Younger, The English Language Is Sex-Neutral, 72 ABA JOURNAL 89 (1986).

30 Fourteen of these studies are reviewed in William R. Todd-Mancillas, Masculine
Generics = Sexist Language: A Review of Literature and Implications for Speech
Communications Professionals, 29 COMMUNICATION QUARTERLY 107 (1981). Other
studies are discussed in Wendy Martyna, Beyond the He/Man Approach: The Case for
Non-Sexist Language, and Donald G. MacKay, Prescriptive Grammar and the Pronoun
Problem and Sex Similarities and Differences in Language Speech and Nonverbal
Communication: An Annotated Bibliography in LANGUAGE, GENDER, AND SOCIETY
(Thorne, et. al., eds., 1983).

31 Arizona Bar Association Annual Meeting, June 10, 1988. Tucson, Arizona. “Sex and
Law: The Impact of Gender in the Courtroom.” Reported by Lynn Hecht Schafran,
program speaker.
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left jurors with the impression that the reasonableness of the defendant’s conduct
“must be measured against that of a reasonable male individual finding himself
in the same circumstances” rather than in the context of a 5’4” woman in a leg
cast facing a 6’2" intoxicated man.32

One strategy reported at the Maximizing Conference to show that language
does count came from the supreme court justice who said she has been accused
of nit picking. She always uses female pronouns in her presentations in places
where listeners expect a supposedly generic male pronoun. This has shock value
and undermines the assertion that “everyone knows” that “he, his, him” mean
women, too.

Fortunately, there is also good news about courts’ adoption of gender-
neutral and gender-appropriate language and the availability of excellent tools to
advance this goal. At the Maximizing Conference, a California judge reported that
he no longer hears other judges make nasty cracks about using gender-neutral
language, and that male judges talking together are using it on their own.
Conference participants also reported wide use and sharing of the materials on
gender-neutral language developed by various Task Forces. The New York
Judicial Committee on Women in the Courts has distributed 20,000 copies of its
booklet, Fair Speech: Gender-Neutral Language in the Courts, across the country for
other Task Forces and Committees to use.33 For example, the Alaska Joint State-
Federal Gender Equality Task Force reported that it had distributed the booklet
to its entire bench and bar. The New York format has been widely and creatively
adopted, for example in the Georgia Guide to Bias-Free Communication, noted
above.3* These materials are described in the Implementation Resources Directory.35

32 State v. Wanrow, 559 P.2d 548 (1977).

33 To obtain free copies of this booklet, contact the New York State Judicial Committee
on Women in the Courts, 25 Beaver St., Room 878, New York, NY 10004, fax (212) 428-
2793. Jill Goodman, Counsel, (212) 428-2794, jgoodman@courts.state.ny.us.

34 To obtain this booklet contact the Georgia Supreme Court Commission on Equality,
Administrative Office of the Courts, 244 Washington Street, SW, suite 550, Atlanta GA
30334-5900, (404) 656-5171, jacksonc@supreme.courts.state.ga.us.

35 At page 84-85
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8. Mechanisms for Handling Formal and Informal

Complaints of Gender Bias
Relevant Readings: IRD 33-35;

Task Forces concluded that existing procedures for filing formal
complaints of gender-biased behavior on the part of judges, attorneys or court
personnel were unsatisfactory, and that informal procedures available to the
public as well as to lawyers and court employees were generally non-existent.
Implementation/Standing Committees have found this component of
institutionalization difficult to implement because of the lack of effective models
and resistance encountered in trying to create fair and effective procedures.
Education for judicial conduct commissions on gender bias issues is needed, as
described in Key Component 3. Education on Gender Issues for Judges, Court
Personnel and Judicial Nominating and Conduct Commissions on an Ongoing Basis.

Formal Complaint Mechanisms

Every state has a Judicial Conduct Commission and an Attorney
Disciplinary Commission, but their sensitivity to gender bias and the degree to
which they operate publicly varies widely. In a few states, conduct commissions’
failure to take strong action in response to deeply troubling comments made by
judges in sexual harassment, domestic violence and rape cases led to an overhaul
of the formal judicial disciplinary commissions, particularly the addition of
public members to the commissions.

Informal Complaint Mechanisms

For matters that do not rise to the level of formal disciplinary procedures,
speedy and accessible informal complaint mechanisms are needed. Informal
complaint mechanisms that help to educate judges and others about gender bias
in the courts can help prevent gender-biased behavior of a more serious nature.
This is in keeping with the Task Forces’ goal of promoting gender fairness
through education rather than through punishment.

What Complaint Mechanisms Exist?

Judicial Conduct Commissions
Attorney Disciplinary Commissions
Court and County Personnel Rules
Judicial Performance Evaluations
Employer Performance Evaluations
Judicial Council

Presiding Judge

Ombudsperson
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Court-Watching
League of Women Voters
The Press

Why Are Effective Complaint Procedures So Vital to the Gender
Bias Reform Effort?

Grievance mechanisms may be viewed as a “court user’s right” as part of
our concept of public institutions in a democratic society. The gender bias
movement seeks to change the normative environment of the courts. With
respect to gender bias, that means establishing norms about what kind of
behavior will not be tolerated on the part of judges, attorneys and court
personnel. Codes of conduct backed up by sanctions administered by a duly
authorized body of the court are the formal embodiment of those norms. To be
of any use in reducing gender bias in the courts, there must also be effective and
accessible procedures that channel complaints to Judicial and Attorney
Disciplinary Commissions, and these must function fairly with respect to matters
within their jurisdiction. In addition, the workings of these commissions -- in
terms of identification of the number and nature of the complaints it reviews and
their disposition -- must be made public. Without both sanctions that are fairly
applied in gender bias cases and reasonable disclosure of information, formal
grievance procedures will continue to play a minor role in changing the
normative environment of the courts.

Informal complaint mechanisms are intended to educate rather than
punish judges whose gender-biased behavior does not rise to the level of a
formal complaint. When these mechanisms function effectively, they help to
educate judges and others about gender bias in the courts and help prevent
gender-biased behavior of a more serious nature. Moreover, the information
gathered by the committee or individual receiving these complaints can be
extremely useful to Implementation/Standing Committees in their ongoing
monitoring, evaluation and new problem identification efforts. With names
deleted, the incidents that come through these channels provide vivid anecdotes
and examples that can be quite effective in judicial education. In 1999, the New
York Committee on Women in the Courts published a booklet presenting bias
incidents reported to the Committee within the prior five years with questions
about how the reader would handle these cases and suggested courses of
conduct.36

36 This booklet, On the Bench: Judicial Responses to Gender Bias, is available from the New
York State Judicial Committee on Women in the Courts, 25 Beaver St., Room878, New
York, NY 10004, phone (212) 428-2794, fax (212) 428-2793 or email
jgoodman@courts.state.ny.us.
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What Models of Formal and Informal Complaint Procedures Are
Available and What has Been the Experience of Different States?

Participants at the Maximizing Our Gains Conference reported very different
experiences with formal complaint procedures in their states. At one end of the
continuum are states whose Judicial Conduct Commissions operate in secret and
disclose no information to the legal community or the public regarding the
number and types of complaints received or their disposition. California may be
the end point on the other end of this continuum. During the past decade the
Judicial Conduct Commission came under intense fire from many sources. This
led to a system overhaul. Today, a woman is the Executive Director and there is
no longer a majority of judges among its members. When probable cause is
found, the hearings are open. This ensures that egregious problems are not swept
under the rug.

With respect to informal complaint procedures, the models tried in
different states are even more diverse. The Implementation Resources Directory
describes the efforts of California, the District of Columbia, New Jersey, New
York and Puerto Rico. In addition, Conference participants learned that:

Utah has a subcommittee of its Implementation Committee that receives
calls. Callers are told to send their complaints in writing. The Committee
makes it clear that it cannot address case outcomes, only behavior. The
subcommittee’s mandate is to educate.

New Jersey also has an ombudsperson who receives complaints from
litigants and others, which are then fed into the regular system.

California has aRule of Court that establishes the judge’s affirmative
duty to prevent bias of any kind. The Court Rules also require creation
of local court/bar committees composed of judges, lawyers and court
administrators to develop and maintain informal procedures for
receiving complaints related to bias in the courtroom. These are known as
“Just Knock it Off Committees” because the offender is told informally to
simply ‘knock off’ the offensive behavior.

California also has a code section with a controversial new provision
requiring that judges have a “duty to report” other judges who violate the
code. If they do not, they can be punished. At the Maximizing Conferencea
Californiajudge related a situation in which she had received numerous
harassment complaints about another judge from his court staff. She
knew that if it came to light that she was aware of his misconduct and did
not report it, she herself would be disciplined.
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Some states are experimenting with novel approaches where gender bias
concerns are “piggy-backed” onto other court programs such as “Courts and the
Community.” When such initiatives include a court consumer “feedback” or
complaint mechanism, the Implementation/Standing Committee might be able
to insert its concerns and ensure that complaints concerning gender bias are
channeled to the proper entities for action.

Unfortunately, despite creative, and in some states extensive, activity in
this area, complaint procedures remain the most frustrating and difficult
component of The Institutionalization Plan. The most effective model at the
informal level seems to be one that cannot be brought about by legislation or
court rules. This involves the actions of a highly respected, assertive
Implementation/Standing Committee chair working through personal contacts
to get the message across clearly to the offender. (See New Jersey and New York
experiences described in the Implementation Resources Directory).

Why Is This Component of Institutionalization So Difficult To
Achieve?

At the formal level there is always the tendency to protect one’s own, as
well as lack of awareness or denial that the problem exists. On the informal
level, there has been little success due to resistance. Opponents claim that an
informal process will undermine judicial independence. One big issue is what to
do with anonymous complaints; a related issue is how to ensure the
confidentiality of the complainant and the offender. Fear of reprisal is quite high
among attorneys, especially those practicing in small jurisdictions. Thus, one
state wanted to protect the identity of the complainant because of the power
differential. But judges said this was giving people power to complain with no
way for judges to respond. When the informal complaint system functions as an
educational—not punitive—system, resistance in the form of concerns about
“due process” are not unfounded, but are sometimes overblown.3” What kind of
grievance mechanism will work depends on the local legal culture.

37 Suggestion: At the informal level, anonymous and signed complaints should be
handled differently. Verbal anonymous complaints should be recorded in the tallies
according to the category of complaint, and the incident noted for the offender under
“anonymous complaint.” Written anonymous complaints should be forward directly to
the offender without discussion or action by the committee. Signed complaints, in
contrast, are “actionable,” meaning that the committee will discuss them and a member
will talk to the alleged offender with the intent of education. The complaint (without
identification of the offender) goes to the Implementation/Standing Committee for
multipurpose use, including judicial education.
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Two important steps for Implementation/Standing Committees are: To educate
the state judicial conduct commission and attorney disciplinary commission
about gender bias (if there have been changes in the codes of conduct regarding
gender bias, there may be more receptivity to such education), and (2) to join
with other entities to press for reforms so that the disposition of complaints
brought to the formal disciplinary commissions is made public.
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9. Initiatives to Ensure Gender Fairness in the
Judicial Nomination, Election, Performance

Evaluation and Disciplinary Processes
Relevant Readings: IRD p. 75

The judicial nomination, election, performance evaluation and
disciplinary processes are all areas in which gender bias may be a factor.
Implementation/Standing Committees have an important role to play in
reforming and monitoring each of them. A good name for a subcommittee
focused on these issues can be borrowed from the Massachusetts Gender
Equality Board, “The Judicial Excellence Committee.”

To increase the number of female and minority judges, several
Committees have worked with women’s and minority bar associations to present
programs on how to run for elective and appointive office.38 In the screening
process for judicial nominations and elections, it is important both that female
candidates not be discriminated against and that all candidates be vetted for
their awareness of gender issues. At the Maximizing Our Gains Conference,
Maryland’s Assistant State Court Administrator reported that in Maryland the
percentage of women judges has risen from six to twenty percent in large part
because of the work of the Select Committee on Gender Equality. The
Committee pressed successfully for a new judicial application form that asks
about bias complaints against the candidate and memberships in discriminatory
clubs. It urged the judicial nominating committee to give credit for domestic
relations and juvenile justice work, which is more often done by women than
men and often disdained by screening committees as second-rate legal
experience. Also, the Committee passed a resolution urging nominating
commissions to ask candidates questions about sensitivity to gender issues. As a
result, candidates call for copies of the Task Force report so they can be prepared.

In Colorado the Standing Committee undertook a major project to train
the state’s judicial nominating commissions on their role in full. This one-day
training, presented by the Committee’s co-chairs — the Chief Justice of the
Supreme Court and the Court Administrator — focuses on the qualities of a judge
and how to identify them in applicants. The Colorado Committee created a
video to use in these trainings. This video and the Utah Training Program for

38 For information on this kind of program contact the Georgia Supreme Court
Commission on Equality, Administrative Office of the Courts, 244 Washington Street,
SW, suite 550, Atlanta GA 30334-5900, (404) 656-5171,
jacksonc@supreme.courts.state.ga.us.
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judicial nominating commissions are described in the Implementation Resources
Directory.

Colorado also encountered a problem often reported from other states
concerning the membership of judicial nomination commissions. Frequently
these commissions are composed of lawyers who are mostly men and lay
persons who are largely women. The professionals intimidate the lay persons, so
the women have little or no voice in the process. The co-chairs of Colorado’s
Standing Committee had a teleconference with a male attorney on one
commission who was ultimately removed because of his sexist attitudes.
Implementation/Standing Committees should be alert to the composition and
deliberations of the judicial nominating commissions in their state and be
prepared to intervene if necessary.

Judicial performance evaluations are another problem area because they
are often rife with bias against judges who are women and people of color.3® An
important way to minimize this is to change from the typical evaluation
instrument that allows for highly subjective comments to a performance-based
instrument such as that developed in North Carolina. This instrument asks very
specific questions about the judge’s behavior, e.g.,

» Doesthejudge follow legal precedent even when it goes against
the judge’s strongly held personal belief?

» Doesthejudge read files and materials submitted by a counsel?

= Does the judge use intimidation to maintain control of the
courtroom?40

Faulty design of the performance evaluation instrument and lack of
scientific sampling procedures are other sources of bias in performance
evaluations. Implementation/Standing Committees should investigate this
matter and press the performance evaluation commissions to hire social science
experts to conduct the study.

The problems in the judicial disciplinary process are discussed in Key
Component 3, Education in Gender Issues for Judges, Court Personnel and Judicial
Disciplinary Commissions.

39 See Christine M. Durham, Gender and Professional Identity: Unexplored Issues in Judicial
Performance Evaluation, THE JUDGES’ JOURNAL, Spring 2000 at 11.

40 E. Lee Bernick & David J. Prato, A Behavior-based Evaluation Instrument for Judges, 18
THE JUSTICE SYSTEM JOURNAL 173 (1995).
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10. Initiatives To Ensure Gender Fairness in

Court Employment
Relevant Readings: IRD 40-47

The New York Task Force on Women in the Courts observed that “the
unequal opportunity for women in the court personnel system...[has]
implications for the ways judges and court personnel carry out their judicial and
administrative functions.#! The Gender Bias Task Forces reported that women
court employees are consigned to the low status, low paying jobs throughout the
court system, with minimal training or opportunity for promotion; that courts
lack family-friendly employment policies; that court managers lack managerial
skills; and that gender discrimination and sexual harassment are part of the
reality in the court system as in all other institutions. The Task Forces also made
numerous recommendations to address these findings and Implementation/
Standing Committees have pursued a variety of projects and policies to address
these problems.

What Strategies Can We Use To Ensure Gender Fairness in Court
Employment?

Lower level court personnel, the vast majority of them women, need
training to understand where their work fits into the work of the court system
and to rise in that system. The
Massachusetts Gender Equality Professionalizing the women who are ninety percent
Board focused on enhancing of court staff must be a high priority. This isa core

education and opportunities for the | comPpetency for the court.

: ) Lois Frankel
court’s ninety percent female Coordinator for Gender Issues,
support staff. A survey produced Massachusetts Trial Court

600 responses from these women

giving the specifics of the kind of training they wanted. In response, the Equality
Board established a Support Staff Education Committee. It created a brochure
about court personnel’s rights and the resources to uphold them, conducted a
brown bag seminar series in courts throughout the state, and developed a three-
year support staff training program to professionalize these women.42

Surveying court staff can be tricky. At the Maximizing Our Gains
Conference Maryland reported that on its original Task Force survey the lowest
return rate was from court employees who were worried about what would be

41 E&eport of)the New York Task Force on Women in the Courts, 15 FORDHAM URBAN LAW J.
11(1986-87).
42 See the Implementation Resources Directory at 44-45.
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done with their answers. Presumably a survey asking court employees what
they need to be better workers should be less threatening than a survey asking
about bias in the system. But even the “better worker” approach implies
criticism of the system for allowing problems for employees to exist or fester.
Thus, in surveying or holding focus groups for court employees, clarify at the
outset that their response will be both anonymous and confidential.

Also at the Maximizing Conference Colorado’s Court Administrator and
Gender and Fairness Committee co-chair detailed the strategies to ensure
fairness in employment that he successfully introduced there. After describing
his Model Hiring Process and Behavior-Based Interviewing, he noted that you
cannot sell employment programs like these by saying they are about
discrimination. They must be marketed on the “what’s in it for me” model. The
“carrot” is:  this approach will produce better employees and fewer
discrimination suits, which means money saved for the court system. At first
the Colorado court system said it could not offer flextime. Now it is seen as a
way to attract qualified employees and fill difficult positions. There is now
mandatory training on codes of conduct, sexual harassment and the business of
the courts for all new court employees, with special training for supervisors who
require different administrative skills. When this training began there were one
hundred employment-related complaints each year; in 1998 there were six.

How Can We Address Issues of Sexual Harassment in the Court
System?

Colorado’s Court Administrator reported that when he introduced a
sexual harassment policy and training for the judiciary there was tremendous
resistance. The chief justice asserted there was no need for a policy because there
were no problems of this nature. But the Court Administrator used liability as
the hook and called the training “How Not to Kiss Your Assets Goodbye.” At
the first program the judges became very upset at what they heard about the
nature and incidence of sexual harassment by judges in the Colorado courts.
This paved the way for a second program at which small groups discussed actual
Colorado cases of sexual harassment by judges and women judges felt
comfortable enough to say there was indeed a problem. These two programs
produced a culture change, but it took ongoing attention to the issues from the
top of the court system before the training could acquire legitimacy.

Implementation/Standing Committees have frequently been the initiator
of sexual harassment training for judicial and non-judicial court personnel. In
addition to the Colorado programs noted above, Massachusetts and Washington
State have training programs that can be replicated, and Massachusetts and New
York produced court conduct handbooks on the issue. California developed
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Workplace Sexual Harassment Awareness and Prevention: A Model Judicial Education
Curriculum for Trial Courts that can be replicated with a State Justice Institute
curriculum adaptation grant, at pages 41-4, supra. For more information about
all these programs and materials see the Implementation Resources Directory.43

How Can We Enhance Fairness in the Hiring of Judges’ Personal
Staffs?

Fair hiring practices on judges’ personal staffs are a key problem. At the
Maximizing Conference Florida reported that the statistics in this area are terrible,
especially with respect to people of color. The Florida Fairness Committee
established an EEO subcommittee which is seeking to bring these positions
under general recruiting so there will be a more competitive process. Typically,
judges bring their secretaries with them from their prior jobs rather than
advertising the position. As a result Florida’s judicial secretaries are ninety
percent white females. The EEO subcommittee has developed recruiting
materials primarily targeted at minorities. Colorado reported that hiring for
judges’ personal staffs was a hard issue to broach in that state as well, but
presenting it at new judges school as “how to hire to avoid liability” created
widespread interest. Judges are now eager for the training and wish they had it
earlier in their careers.

43 At 46-47.
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11. Data Collection Necessary To Monitor Gender

Bias in the Courts

Relevant Readings: IRD 52-53; GBTF Manual 29-39;
Planning for Evaluation, p. 6-9, 16-17.

Identifying the different forms of gender bias in the courts and monitoring
their course over time requires the collection and analysis of both quantitative
(statistical) data and qualitative data. Qualitative data, which are obtained
through interviews, focus groups, public hearings and courtroom observations,
generally poses little difficulty to Task Forces and Implementation/Standing
Committees since there are people available inside and outside the court system
who can be tapped for this purpose. (See Key Component 14. Periodic Evaluation to
Assess Implementation Efforts, Analyze their Effects on Reducing Gender Bias and
Identify New Problems.) This is not the case for quantitative data, however. The
dearth of relevant, retrievable statistical data led the Task Forces to recommend
that such data be routinely

. Lack of ongoing data collection and monitoring means we don’t
collected and made publicly E— .

know when our solutions are backfiring.

available. Unfortgnately, Bobbie Welling
the lack of these crucial data Program Attorney,
persists. Their una\/ai|abi|ity California Center for Judicial Education and Research

remains a serious obstacle to
Implementation/Standing Committees throughout the country in their
evaluation efforts and in ongoing monitoring and new problem identification.

What Does the Term “Statistical Data” Mean?

Statistical data refers to numerical data, which may involve
straightforward tabulations or advanced statistical techniques. Examples of
simple tabulations would be: (1) the number of female attorneys compared to
male attorneys who were appointed to important fee generating positions in a
given court system during a given period;

(2) the rate of dismissal of domestic = The plural of anecdote is data. They add up.

violence charges compared to the g" '-a“:ie Goodman
. . . ounsel,
dismissal rate for all case categories; and New York State Judicial Committee

(3) the number of mental examinations on Women in the Courts

ordered for males compared to females.

Advanced statistical tests can be applied when the samples are large enough and
enough information is available. In the first example, if the sample was large
enough, and information such as attorneys’ years of experience, or the pool of
available female attorneys relative to male attorneys was known, a statistician
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could perform the statistical technique called “regression analysis” to determine
to what extent the attorneys’ gender was a causal factor in the selection.

Databases in the court system are large (sometimes enormous) sets of
statistical information on particular categories of cases. They are created by
entering (manually or by electronic scanning) specific data elements (e.g.,
gender, number of children, length of sentence) into a computerized system.
These databases allow evaluators and other researchers to use computer software
to retrieve information that can then be statistically analyzed according to the
particular issues under study. It will be up to the Implementation/Standing
Committees to identify the specific information that needs to be collected in
addition to case outcome in order to assess whether gender bias has been a factor
at any point in decisionmaking.44

The New York Task Force on Women in the Courts suggested that court
administrators gather data to monitor child support awards. Today, under the
Child Support Standards Act, the Chief Administrator of the New York Courts
must annually report statistics to the Governor and the Legislature on all cases in
which awards are made pursuant to the Act. This includes the incomes of the
parties, the number of children, the amount of the award, and any other support,
maintenance or property allocations in court orders or judgments that include
awards under the Act.

Another family law database is being generated in New York. In 1994
court rules were amended to require parties in both contested and uncontested
divorce matters to submit demographic information and financial data using a
form developed by the New York Judicial Committee on Women in the Courts
working with the court system. These data are being recorded electronically.

There are other important uses for databases besides research. For
example, Minnesota established a statewide computerized database for orders of
protection because of legislation recommended by its Task Force and
Implementation Committee. This database allows police in squad cars and
judges on the bench to have immediate access to defendants’ complete history
and record of domestic violence.

44 See Planning for Evaluation at 6-8.
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How Can Implementation/Standing Committees Obtain the
Statistical Data Needed for Ongoing Monitoring of Gender Bias in
the Courts, New Problem Identification and Evaluation?

The computerization and automation of the state courts, an effort now
receiving substantial Federal money, provides an unprecedented opportunity for
Implementation/Standing Committees to ameliorate the problem. With the new
tools brought about through this technological revolution, court systems are
reconsidering what data will be collected and through what means. It is a
moment when Implementation/Standing Committees should make their needs
known, requesting that data elements be added to forms and encouraging the
creation of new databases in areas relating to gender bias concerns. Although
pursuit of these objectives leads Committee members into unfamiliar territory
(social science research), the potential payoff is well worth the effort.4> Without
statistical data to establish baselines for judicial processes and case outcomes, one
cannot assess change in the future, one of the key tasks for the Standing
Committees. The advice given to Task Forces in the 1989 guidelines in Planning
for Evaluation is as valid now as it was ten years ago: “The most important
recommendation a task force can make to facilitate evaluation [and ongoing
monitoring and problem identification] is that the court system create and
maintain data bases about all the areas of concern where data can be readily
collected.”

The Georgia Supreme Court Commission on Equality has taken
advantage of this “historical moment” to have input into what new data its
courts will collect. The Committee is working with the Georgia Courts
Automation Commission as it develops databases to provide better statistics on
domestic violence cases going through the courts. The Committee is also
working with the Georgia Crime Information Center to develop a registry of
Temporary Orders in domestic violence cases.

When an Implementation/Standing Committee undertakes an evaluation
of its work or seeks to investigate a new gender bias problem, members should
first think carefully about what data are needed to accomplish the task at hand.
One obvious “data element” needed to study any aspect of gender bias is gender
itself. Many court records lack information on the gender of the attorneys and
parties. With respect to specific issue areas, one must work backwards: What is
the question to be answered and what data are needed to answer it? For

45 Implementation/Standing Committees that seek to collaborate and form alliances with
other entities both inside and outside of the court system will find this effort less
difficult. Those that have a diversified membership, including participation of social
scientists, may have the needed expertise readily available to them.
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example, a substantive evaluation of the effects of new legislation (recommended
by the Task Force) prohibiting judges from issuing mutual orders of protection
absent cross-petition requires information about whether judges are still issuing
mutual orders and if so, under what conditions. Those engaged in ongoing
monitoring of gender bias in juvenile law would want data on the sentencing of
male and female juveniles according to type of offense and number and type of
prior offenses to evaluate any differential in sentencing.

Once the Implementation/Standing Committee has identified the issues it
wants to examine or anticipates examining in the future, it should seek
collaboration with those who collect data and conduct research in the court
system. Research staff might be invited to Committee meetings and provided
with Task Force reports. The goal should be to forge a collaborative relationship
between the Committee and the research staff for the long term, not just for a
single study.

If research staff members are able and willing to collaborate with the
Committee, the next step should be to determine which data already exist in the
system and need only to be retrieved and analyzed. Since most court systems
today identify the race/ethnicity and gender of defendants in criminal cases, the
data for monitoring differential sentencing in juvenile law might be easily
available. In most areas, unfortunately, the data the Committee needs will not be
retrievable, because they were never collected in the first place. If this is the case,
the Committee should enlist the research staff’s assistance in determining what
steps would be necessary to obtain the needed data.

Since the technological trends afford a distinct opportunity to secure
urgently needed data, a good case can be made for thinking through the whole
gamut of databases important to gender bias reform concerns, including topics
that were not studied by the state’s own Task Force but were identified as
problematic by other Task Forces.

Whenever possible, try to have included in legislation on areas of interest
to the Committee reporting requirements which mandate court administrators to
report statistics annually to the chief justice, the governor, the legislature or other
court-related entities.
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Should We Expect Resistance Within the Court System in Our
Efforts to Secure the Statistical Data Needed for Gender Bias
Reform Efforts?

Yes. Such resistance comes from the following sources: (1) “gate keepers”
(court administrators or research staff) unfamiliar with or hostile to gender bias
reform efforts; (2) overburdened clerks who balk at requests to collect more data
because it increases their workload; (3) attorneys who do not want to disclose
certain information, such as financial data in divorce cases; and (4) individuals
ideologically opposed to government collection of statistics for purposes of social
analyses.

Despite these obstacles, Implementation/Standing Committees should
persist in their efforts to secure the data needed to show whether and how
gender bias is operating in the court system. Veterans of the Task Force phase
know how the lack of adequate statistical data complicated their task, making
them vulnerable to critics who attacked the credibility of their work because of
lack of “objective,” “hard” data. As we enter the 21st century, gender bias in the
courts is widely acknowledged to exist, but this has not eliminated the resistance
of some individuals, and in some states the court system as a whole, to
facilitating its study. After all, what we don’t know about we won’t have to fix.

Participants at the Maximizing Our Gains Conference suggested several
strategies to overcome obstacles to data collection:

Change courtrules to require completion of new data collection forms
or new sections in existing forms;

Ensure that relevant legislation includes reporting requirements;

Forge alliances with other court committees that share concernsin
seeking new databases;

Establish collegial working relationships with members o fthe court
research staff, educating them about gender bias issues and enlisting
their assistance in resolving data collection matters.
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Validity, Reliability And Generalizability

The worth and credibility of data gathered by any social science research
method or technique depends on their validity, reliability and generalizabilty.
Validity means that you are measuring what you think you are measuring. For
example, few female judicial candidates put forward by a judicial nominating
commission would not be a valid measure of gender bias if the female applicant
pool had been very small. Reliability refers to the consistency in responses
among the same respondents at different times or among different observers or
coders at the same time. For example, if three court watchers identify the same
behavior of a particular judge as an instance of gender bias, we would say there
is high reliability. But if there is disagreement among the observers, the
reliability rating would be low. Generalizability refers to the extent to which the
responses of a particular sample of respondents can be legitimately generalized
to a larger defined sample. Findings should be generalized only as far as
warranted by the sampling procedures, which determine how representative the
sample is of the larger defined population.

If the Court System Cannot Routinely Collect the Statistical Data
We Need, Are There Other Ways to Obtain Them?

Clearly there are limits to the kinds of statewide data that can routinely be
collected and analyzed. That is why it is so important for Implementation/
Standing Committees to think carefully about what they need to know to answer
specific questions. Another strategy is to initiate “window” studies that collect
data on a particular matter during a specific period of time, perhaps in a sample
of jurisdictions selected according to relevant criteria. Since the time period is
limited, the court personnel who are to collect the data will be more likely to
cooperate. The data gathered will give provide a snapshot of what is going on in
that jurisdiction at that moment in time. If the findings reveal a problem, the
Committee can argue for a more extensive investigation.

If the Committee has funds, original data (both quantitative and
gualitative) can be collected through studies sub-contracted to other entities.
Since this level of solvency is unlikely, a more fruitful route is to form alliances
and collaborate with others.  Although academics have their own research
agendas and are unlikely to conduct a study strictly on behalf of the Committee
(especially without funds!), they might encourage advanced graduate students
under their supervision to investigate relevant problems. As described in the
Implementation Resources Directory, two Harvard law students undertook an
independent evaluation of the impact on New York City courts of the domestic
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violence recommendations of the New York Task Force on Women in the Courts
and published their findings in a law journal .46

46 Sarah Eaton & Ariella Hyman, The Domestic Violence Component of the New York Task
Force on Women in the Courts: An Evaluation and Assessment of New York City Courts, 19
FORDHAM URB L.J. 391 (1992). See Implementation Resources Directory at 105.
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12. Collaboration and Alliances With Other Groups
and Individuals Inside and Outside the Court

System.
Relevant Readings: IRD 147-154

Collaborations and alliances with other groups and individuals inside and
outside the court system are essential to leverage and magnify the efforts of
Implementation/Standing Committees and to ensure that those Task Force
recommendations which fall outside the purview of the courts are implemented.
Other groups can extend the Committee’s reach. They can take on activities
inappropriate  for Bringing in outside organizations solidifies Implementation/Standing
judges (such as  Committees by giving others a continuing interest in our going on.
lobbying for new Justice Barbara Madsen
substantive  laws) Washington State Gender and Justice Implementation Committee
and raise issues
that those inside the courts cannot. In addition, these groups can monitor the
Committee’s implementation progress and initiate new activities.  The
Committee should be proactive and invite representatives from court divisions
and commissions, bar associations, law schools and community and civic
organizations to meet with the Standing Committee to discuss possible
collaborative projects.4’

What Are Some Examples of Successful Collaborations and
Alliances?

At the Maximizing Our Gains Conference, and in the post-conference period,
participants offered numerous examples of how they developed collaborations
and alliances and the benefits that ensued. The most extensive came from
California, where collaboration with the Judicial Council, the policy-making
body for the California court system, has produced true institutionalization. As
recounted in the Judges’ Journal article Gender Bias and the Institutionalization of
Change*8 in Appendix E, the Maximizing Conference inspired a California judge on
the conference steering committee to initiate a thorough review of the status and
impact of the California Task Force’s recommendations on her return. Working
with the State Court Administrator and key legislators, one of whom was on the

47 See Key Component 15. Initiatives to Ensure that Court Planning and Reform Efforts Address
the Relevant Gender-Fairness Concerns for a detailed discussion of this critical point.

48 Judge Judith McConnell and Kathleen F. Sikora, Esq., Gender Bias and the
Institutionalization of Change, THE JUDGES’ JOURNAL, Summer 2000 at 13 in Appendix E.

63



original California Task Force, the judge arranged to have the Judicial Council
examine the status of the recommendations from all the groups covered by the
Judicial Council Advisory Committee on Access and Fairness at one of its Issues
meetings. The examination distinguished carefully between “checkmarks and
change” (see Key Component 14. Periodic Evaluation to Assess the Task Force’s
Implementation Efforts, Analyze Their Effect on Reducing Gender Bias in the Courts
and ldentify New Problems). In their preparations for this meeting, Council staff
found that a very high percentage of recommendations could be checked off as
having been “done,” but they needed to know much more to assess if there had
been any change. As a result of this assessment, the Judicial Council first
identified twenty-two issues as possibly meriting further action. Of these, the
council selected nine on which to focus, and committed itself to periodic progress
reviews. This institutionalization of concern for bias-related issues is what we
have been striving for. We hope that California’s lead will be widely followed.

Maximizing Conference participants from other states provided many other
examples of successful collaborations and alliances. Key Component 2. Staff and
Funding to Carry Out the Work of Implementation on a Long Term Basis describes
how the Georgia Commission on Equality partnered with the Georgia Public
Trust and Confidence Commission on its hearing and survey to ensure that those
with bias-related concerns were heard from and to develop information needed
for its own work.

Other forms of collaboration are illustrated by the work of the New York
Judicial Committee on Women in the Courts with the local committees it
established as well as with groups outside the court system. As noted earlier,
this Committee created a network of Gender Bias Committees in each of the
state’s districts and institutionalized a once-a-year meeting that brings all the
chairs together. These local committees work independently and also look to the
Judicial Committee for suggested projects, such as programs for Domestic
Violence Day and Women’s History Month and awards ceremonies to recognize
committee staff and others who have made significant contributions. An example
of collaboration outside the court system is the Judicial Committee’s work with
the Lawyers Committee Against Domestic Violence. With funding from the
Soros Foundation, these two committees published a lawyers’ manual on
representing domestic violence victims, available in hard copy and on the net,
edited by the Judicial Committee’s counsel.*®

49 LAWYER'S MANUAL ON DOMESTIC VIOLENCE: REPRESENTING THE VICTIM. Jill Laurie
Goodman & Julie Domonkos, eds. Located on http://www.probono.net in the Family
Justice/Domestic Violence section under New York. To receive a hard copy of this
publication contact: Jill Laurie Goodman, Office of Court Administration, 25 Beaver
Street- Room 878, New York, NY 10004. (212) 428-2794, jgoodman@courts.state.ny.us.
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Alaska’s delegates to the Maximizing Conference provided an example of
the breadth of court and non-court entities that can be mobilized to work on Task
Force-related issues. They described a domestic violence summit that included

the Tribal Courts,
judges associations Knowing that other people care about this issue has given our Committee

- strong motivation to carry on.
bar associations g y

Theresa Carns
and the state bar Senior Staff Associate,
foundation, law Alaska Joint State-Federal Courts Gender Equality Task Force

schools, legislators,

academics, the League of Women Voters, Girl Scouts, physicians, mental health
counselors, public schools, NOW, other women’s advocacy organizations and
Rotary.

Also at the Maximizing Conference an Alaskan judge advised that in
addition to cooperation as a strategy to mobilize other organizations, guilt and
public recognition are also effective. She related that changes to the Alaska codes
of judicial conduct and professional responsibility and certain bar rules were
stalled until a brouhaha over the absence of a single woman lawyer’s name from
Martindale-Hubbell’s AV ratings list for the state. After the Alaska Task Force
received a grant in support of its publication, Alaskan Women’s Legal Rights
Handbook, from State Farm Insurance, it put the company’s name on the cover.

Thus far we have focused on the Implementation/Standing Committees
reaching out to other groups to form collaborations and alliances. Sometimes
however, individuals either as representatives of groups or as concerned citizens,
contact Committees and organizations working in this area to ask how they can
be of help. They can be invaluable resources. See Appendix F for examples of
inquiries the National Judicial Education Program has received from such people
and NJEP’s suggestions for them.

How Can Implementation/Standing Committees Work with Bar
Associations?

Maximizing Conference participants highlighted the importance of working
with bar associations. Key Component 6. Legislation Recommended by the Task Forces
and Implementation Committees describes how these Committees have worked
with bar associations (and other court committees) to secure passage of desired
legislation.

The Implementation Resources Directory describes many successful
collaborations between task forces and bar associations. 50 The Alaska Joint

50 At 147-151.
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State-Federal Gender Equality Task Force decided to become a section of the
Alaska Bar Association because the bar has resources. The new section is seeking
to have an impact on the entire association by developing guidelines for CLE
programs that require diversity among the speakers.

The Massachusetts Gender Equality Board used a combination of
strategies to bring about a joint committee of six bar associations to pursue Task
Force concerns. Maximizing Conference participants discussed using celebrations
as a strategy to promote the Implementation/Standing Committees’
accomplishments and

. As the first public announcement of our new state agency | want to
draw new recruits to

) say that | have followed the work of the [Gender Equality Board] for
their work. As aresult, | many years and want to offer our assistance to work with you to
the Gender Equality ' continue the momentum.

Board decided to have Priscilla Golding

. Director,
a tenth anniversary Massachusetts Commission on the Status of Women, at the
celebration. The Board

) ; Gender Equality Board’s 10th Anniversary
appointed a planning

committee of “insiders” from the Board and “outsiders” from six area bar
associations, which the Board had always wanted to become more involved.
Because of their involvement in the planning process, these bar associations were
mobilized to create their own Joint Committee on Gender and Justice to pursue
independently issues related to the courts and to women in the legal profession.

Previously the Equality Board worked with fourteen local bars statewide
to place domestic violence resource pamphlets in the courts.5? At the Maximizing
Conference the lead staff to the Equality Board observed that although the
implementation effort has had significant success in Massachusetts, it would
have been more effective had the chief judge of the trial courts permitted the
Board to work in collaboration with others. She pointed out that when the
Committee undertakes projects by itself with no collaborators, it risks getting the
run around from those in power because it is seen as having no supporters.
Working behind closed doors also makes the Committee lose touch with other
people who think this work is valuable. Under the new chief judge of the trial
courts, the Equality Board plans to reposition itself to advocate with others who
should be joining in this work.

The Georgia Equality Commission has forged a close alliance with the
Georgia State Bar Association, enabling the Commission to present important
education programs to bar audiences. Each year the Commission presents a
program for judges and lawyers at the bar’s annual and mid-year meetings,
covering issues such as domestic violence, the impact of domestic violence on

51 See Implementation Resources Directory at 148.
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children and issues for immigrant women. The Commission reports that the
audience is usually half judges/half lawyers, and that there is always maximum
attendance.

The importance of having Implementation/Standing Committee members
in other key roles is born out by the experience of a judge on the Maximizing
Conference steering committee who won a seat on the Illinois Board of Governors.
From that vantage point she has been able to ask every bar committee to examine
the points in the original Task Force report to see how they relate to that
committee’s work and otherwise further that agenda.

In the post-conference period the Washington (State) Supreme Court
Gender and Justice Commission focused on outreach to other organizations to
maximize its own resources. It invited Washington Women Lawyers, the
Seattle/King County Bar Association Committee on Equality, the Northwest
Women’s Law Center and the Women’s Center at Washington University to
attend Commission meetings to learn what the Commission was doing and what
they could do together. Some members of these groups were members of the
Commission and these joint meetings revitalized them. The Commission went
on to present a joint CLE with the two bar associations. The Washington
Commission then collaborated with the commission on minorities, the state’s
minority bar associations and several law professors to present the National
Judicial Education Program’s When Bias Compounds: hsuring Equal Justice for
Women of Color in the Courts at two programs for several hundred attendees. SJI
funded these programs with a curriculum adaptation grant.

The Massachusetts Gender Equality Board offers these tips for mobilizing
related organizations to implement Task Force and Implementation/Standing
Committee recommendations:

- Reach out broadly, though thoughtfully.

- Develop a sense of ownership on the part of those you
are attempting to mobilize.

- Demonstrate to prospective participants the support
of leadership.

- Start with a clear, achievable objective or project.

- Provide individual, personalized attention.

- Make it “easy.”

- Make them, and their new (re)commitment to
this work, visible.
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13. Wide Diffusion of Task Force and Committee
Findings and Initiatives Throughout the Justice

System and the Community
Relevant Readings: IRD 76-83, 147-154

The findings and initiatives of the original Gender Bias Task Force and the
Implementation/Standing Committee must be widely diffused throughout both
the justice system and the community through broad distribution of reports and
other publications and personal communication. This outreach educates
different groups about gender bias in the courts and helps to overcome one of
the most important barriers to achieving gender fairness in the courts: the
widespread assumption that gender fairness will disappear on its own as
younger people come to the bar and bench.52 For justice system agencies such as
district attorney/public defender offices and the police, Task Force and
Committee reports can also prompt needed internal reforms by identifying
sources of gender bias in their own agencies, particularly in their handling of
domestic violence and sexual assault cases. To be effective, the reports must be
transmitted with a personalized cover letter from the Committee chair that
draws attention to those aspects of the report of particular significance to the
recipient. The cover letter should include information on training programs
available from sources such as the Family Violence Prevention Fund,’3 the
National Institute for Women and Policing54 and the National Judicial Education
Program.>®> The letter should also request an opportunity to meet with the
recipient organization to discuss how it and the Committee can support each
other’s work.

Community organizations, including academic institutions, should be
made aware not only of the Task Force and Committee’s work, but also of the
critical role outside entities can play as a constituency of the court system that
demands gender fairness in access to and treatment in the courts. In the early
1980’s, as the gender bias in the courts reform effort got underway, judges

52 This assumption is erroneous on two grounds. First, sexist stereotypes and biases are
too embedded in our culture to be excised absent conscious effort. Second, gender bias
often results from a lack of knowledge about the social and economic realities of
women’s and men’s lives. No one is born knowing, for example, why battered women
remain in abusive relationships or that nonstranger rape is more psychologicall
damaging than rape by a stranger. Thus, itis important that every entity connected wit
the justice system grasp the reality of gender bias in the courts and educate its personnel
to overcome it. Itisalsoimportant that community organizations understand the nature
and consequences of gender bias in the courts in order to educate their own members
and the public.

53 www.tvpf.org

54 www.womenpolice.com

5 WWW.Njep.org
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throughout the country were called upon to engage individually and collectively
in self-scrutiny of both their decisionmaking in gender-related areas and in their
interactions with women in the courts. This came about because of the activities
of the NJEP and its broad network of lawyers and judges pushing for change
within the judicial system, and in response to large, vocal constituencies in
communities throughout the nation which had been mobilized by the women’s
movement to form a constituency outside the system to demand judicial reform of
gender bias in the courts. Today, the judiciary is once again engaged in self-
scrutiny, this time triggered by widespread concern about the public’s trust in
and satisfaction with the courts. As we enter the twenty-first century, the time is
ripe for community organizations to mobilize once again and insist that the
courts keep gender fairness as a distinct high priority focus, and not allow it to be
swept under the judicial rug or dissolved in broader initiatives. Some
organizations, such as the League of Women Voters, Church Women United and
domestic violence/sexual assault coalitions, which have court watching
programs, are well suited to become active partners with
Implementation/Standing Committees in the ongoing gender bias reform
movement. The Committees are pursuing a variety of strategies to ensure that
their work and gender fairness issues are known in diverse venues. For example,
the Alaska Committee has a project to ensure that procedures and
decisionmaking in Youth Courts, in which young people judge each other, are
bias free.

Academic institutions have an important role to play because of their
educative and investigative functions. Implementation/Standing Committees
should reach out to academics and encourage them to use their publications in
courses and to find other ways to disseminate the findings on gender bias.
University students, faculty and staff all have a personal stake in a fair and
accessible court system. Colleges and universities are engaged in teaching young
people about the realities of their society — including problems of bias within the
court system — and in preparing them to assume civic responsibility by
monitoring local institutions and participating in reform initiatives.

Academic institutions, or at least some academics, can become partners in
Committee-sponsored initiatives including the periodic evaluations all
Implementation/Standing Committees should carry out. Although academics
have their own research agendas, some may be willing or even eager to
contribute their research skills and substantive knowledge to Committee
initiatives.>6

56 |f Committee members lack personal contacts at local colleges and universities, a way
to find suitable collaborators is to contact the chairs of women’s studies programs or
sociology departments. University public relations departments are often good sources
for making contacts with faculty and generally have a roster of professors interested in
working with community organizations.
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Law schools are obviously key recipients of Committee findings and
initiatives, and some states have been innovative in their outreach to them. For
example, the New Jersey Standing Committee created an Educational/Law
School Subcommittee to encourage programs at three law schools. These
programs foster inclusion of course materials on how gender bias affects
substantive decisionmaking and how to address problems of gender bias
experienced by women law students and professors. The work of this
subcommittee is seen as a critical means of addressing gender bias before
attorneys begin practicing law.

Implementation/Standing Committees can also work with law professors
teaching subjects such as feminist jurisprudence and domestic violence and with
the Women Law Students Associations to promote attention to these issues.
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14. Periodic Evaluation to Assess Implementation
Efforts, Analyze Their Effect on Reducing Gender

Bias in the Courts and Identify New Problems

Relevant Readings: IRD: 100-105, Appendix D;
GBTF Manual; Planning for Evaluation; NJ Evaluation

Periodic evaluation of implementation efforts is vital and has two aspects:
first, to assess the extent to which the Task Force’s recommendations have been
implemented (*progress assessment”)

and second, to evaluate the extent to Don’t just focus on what was not done. Be

careful to give recognition for what was done.

which they have reduced gender bias in LGt Ve
the courts (“substantive evaluation”). In Judge (retired)
addition to looking backward, another Consultant,

Open Justice Issues

central task for Implementation/Standing State Bar of Michigan

Committees is ongoing monitoring and
substantive evaluation of gender bias in the judicial system in new areas, as well
as in those previously identified by the Task Force.

How Does Progress Assessment of Implementation Work Differ
From Substantive Evaluation?

The most serious threat to effectively implementing the full
Institutionalization Plan is the failure of an Implementation/Standing
Committee to conduct any kind of systematic evaluation. The second most
serious threat is that the distinctions between the two kinds of evaluations blur,
and the first becomes a substitute for the second. Progress assessment, that is,
the systematic investigation of the implementation status of each of the Task
Force’s recommendations, is a necessary first step. Without it an
Implementation/Standing Committee has no map to guide its activities and no
basis to assess its own work. Buta “checklist” approach that simply locates each
recommendation on the continuum from “no implementation” to “full
implementation” tells only a part of what we need to know in order to bring
about meaningful change.

The significance of the Task Force’s work in each state, and the gender
fairness reform effort nationwide, depend on effectiveness in actually reducing
gender bias, especially in judicial decisionmaking. It is important that
Implementation/Standing Committees undertake a substantive evaluation that
addresses these questions: (1) Has there been and is there still compliance with
this reform? (2) If so, is the reform having the effects intended? (3) Are there any
unintended and untoward consequences of this reform? In cases where much
time as elapsed between the formulation and approval of the recommendation
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and its implementation, the evaluation study should also ask (4) Is the specific
reform recommended by the Task Force still the most appropriate at the present
time?

What is the Purpose of Evaluations Conducted by Standing
Committees?

For Standing Committees (or Implementation Committees that take on the
functions of a Standing Committee) the purpose of an evaluation is different.
The focus is no longer implementing the Task Force’s recommendations nor the
short-term effects of these reforms. A Standing Committee must stay informed
about the ongoing nature and extent of gender bias over the long term in the
areas identified by the Task Force, and must also be able to identify and respond
to manifestations of gender bias in areas that were either missed by the Task
Force and Implementation Committee, or emerged since that time. This requires
ongoing monitoring based on both quantitative and qualitative data and periodic
intensive evaluation of gender bias in one or more areas of the Task Force’s
concerns.

Given that evaluation is so critical to the enduring success of the work of
the Task Force movement, why have so few states undertaken it? Some of the
obstacles were brought to light during the Maximizing Our Gains Conference.

What are the Barriers to Evaluation?

Most Implementation/Standing Committees represented at the conference
had conducted some kind of progress assessment of the implementation of their
state Task Force’s recommendations. These efforts ranged from a simple

checklist approach to the : :
In our evaluation, we charted not only by ‘was it done,” but

complex, multipurpose . : —
. f‘l) del th ph b q by the entity responsible for doing it. That got a lot of
Mic Igan mo el that s -OWG response. Whatyou count counts.
how a creative evaluation of Lorraine Weber
implementation progress can Judge (retired)

Consultant,
Open Justice Issues

State Bar of Michigan

be used to accomplish many
goals at once. At a minimal
level, any progress
implementation evaluation study should: (1) assess the implementation status of
each Task Force recommendation; (2) identify the obstacles to the full
implementation of each recommendation and design a strategy to overcome
them; (3) assign clear responsibility to Implementation/Standing Committee
members to monitor and report on further implementation progress and (4)
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establish priorities among the recommendations not yet fully implemented
according to established criteria of importance and feasibility.

The 1997 Michigan evaluation study, carried out by the state bar
association and described on pages 100-101 and in Appendix D of the
Implementation Resources Directory, shows how an implementation evaluation can
be used to accomplish multiple goals. First, it was successful in achieving its
“hidden agenda,” which was to use the findings as leverage for the bar to create
the Implementation Committee that the Michigan Supreme Court should have
created when the Supreme Court Task Force on Racial/Ethnic and Gender Issues
in the Court’s issued its final report in 1989. Second, by contacting all entities in
the legal system that had been the subject of the Task Force inquiry and alerting
them to the forthcoming report, the evaluation sparked action by those who had
not implemented the recommendations that fell within their jurisdiction. Third,
the evaluation bolstered the prestige and satisfaction of the original Task Force
members by demonstrating how much the Task Force had accomplished.
Fourth, by investigating to what extent the changes made by the Task Force were
perceived as such by others, the evaluation identified an important need to
educate the legal community and the public about the Task Force’s
accomplishments.5’

With some notable exceptions, Implementation/Standing Committees
across the country have not yet undertaken substantive evaluation studies. The
principal reasons for this are predictable: lack of resources (money and staff) and
lack of confidence regarding how to go about the work. Fortunately, there are
ways around these obstacles. Though Implementation/Standing Committees
with no budget and/or staff are severely limited, it is possible to do a lot with
very little. The key factors are: (1) Carefully defining the purpose and scope of
the study; (2) selecting appropriate information gathering techniques (see
“Collecting Data for Substantive Evaluation Studies” below); and (3) collaborating
with other individuals and entities within and outside of the court system.

The first step, however, is to read two documents from the Relevant
Readings in the Gender Bias Task Force Library Learning from the New Jersey
Supreme Court Task Force on Women in the Courts: Evaluation, Recommendations and
Implications for Other States and Planning for Evaluation: Guidelines for Task Forces

57 The Report of the State Bar of Michigan Task Force on Racial/Ethnic and Gender Bias
in the Courts and the Legal Profession can be borrowed from the National Center for the
State Courts, see Appendix A. To order a copy of this report, and the Executive
Summary go to www.secure.inherent.com/michbar/taskforce_rptorder.html.
Information about the report is available at
www.michbar.org/oj/Reports_finalreport.htm.
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on Gender Bias in the Courts®® — and the Michigan evaluation study. With these
guides in hand, an Implementation/Standing Committee will have the tools to
carry out a range of substantive evaluation activities.

How Can Substantive Evaluation Be Made More Feasible?

Evaluation studies may seem overwhelming when the scope is defined
too broadly. Different areas of the Task Force’s work can be evaluated
sequentially, as time and resources allow. For example, California put its first
evaluative efforts into investigating the effects of the reforms in domestic
violence brought about as a result of the Task Force.

One of the strongest themes of the Maximizing Conference was the urgency
for Implementation/Standing Committees to form alliances and collaborate with
others. This is also true with respect to evaluation activities. Specific ideas
generated from Conference discussions are:

- work with well-trained court watchers. 59

find other court committees that have produced evaluation reports in

specific areas (e.g., Florida mentioned a very useful Family Law
Committee report).

explore the resources within the court system, especially staff in the
court research and information departments and the like.

encourage bar associations to collaborate on evaluation activities.

discuss evaluation needs and interests with legal and social scientific
academics familiar with the Task Force’s work who might be
interested in undertaking studies themselves or encouraging
advanced students under their guidance to do so.

What Should Be Done with the Research Findings?

There is no sense in doing evaluations if the findings sit on a shelf.
Creative thinking is needed to maximize the yield from this effort. An evaluation
report will likely spark some interest, at least among those committed to the
cause. Even for those who are not, it serves to keep the issue of gender bias on
the judicial agenda. The evaluation report should be distributed to the chief
justice, the state judiciary, bar associations, Task Force members, individuals and
groups from which information was solicited during both the Task Force

58 Learning from the New Jersey Supreme Court Task Force on Women in the Courts:
Evaluation, Recommendations and Implications of Other States and Planning for Evaluation for
Task Forces on Gender Bias in the Courts were funded by the State Justice Institute (SJI).
59See Implementation Resources Directory at 51.
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investigation and the evaluation phases, the press, legislators and national
organizations with interest in the issues.

The Task Force might consider inviting the chief justice and other
members of the supreme court to a meeting to discuss the findings. The report
should also be sent with an individual cover letter to other court committees
whose mandate relates in some way to the issues in the evaluation study,
together with a request to meet with representatives to discuss possible
collaboration. Implementation/Standing Committee members should consider
sending out a press release through the Court’s Office of Information or Press
Relations.

What Should Be the Ongoing Evaluation and Monitoring Activities
for Standing Committees?

Evaluation during the Implementation Committee phase focuses on
implementing recommendations and the short-term consequences of the reforms
effected by the Task Force. As noted above, the purposes of evaluation activities
for Standing Committees change over time. With respect to each of the areas in
which gender bias was investigated by the original Task Force, the Standing
Committee should ask, “What is going on now?” That is, what “old” problems

persist and what new We must be alert to identify new problems. For example, child

pmble”_]s have emerged? neglect complaints are coming in through the juvenile system in
Answering these hard = what are really domestic violence cases and must be understood and
questions requires the  treatedassuch. _
Committee to select the Bobbie Welling

iat techni Program Attorney,
appropriate ?C niques California Center for Judicial Education and Research
for data collection. 60 (See

“Data Collecting for Substantive Evaluation Studies” below.)

If several years have lapsed since the Implementation Committee
completed its work, and the evaluation activities reveal widespread problems,
the Standing Committee should consider requesting that a new Gender Bias Task
Force be established to investigate all or some of the problem areas identified.

60 Appropriate with respect to the resources available and the kind of information most
useful for the purposes identified.
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Data Collecting for Substantive Evaluation Studies
Relevant Readings: GBTF Manual 34-39

The mandate of the Gender Bias Task Forces was to study the nature, extent
and consequences of gender bias in the courts.6? To do so, the Task Forces
employed a variety of legal and social scientific data gathering techniques. Of
particular importance were those that solicited testimony from litigants, victims,
parties, court personnel, lawyers and judges who had themselves experienced
gender bias in the courts. The data gathering techniques included:

published and unpublished existing research, studies and
statistics;

public hearings (formal testimony);

regional meetings (informal but structured discussions with the
legal community);

listening sessions (informal discussions with lay persons);
surveys of judges, attorneys, court personnel and jurors;
court watching;

transcripts; and

studies to collect new data on specific topics, either undertaken by
the Task Force or its court administration staff or sub-contracted

Examining a topic of interest using different data gathering techniques is a
powerful way to assess the validity of the findings from any one technique.
Gender Bias Task Forces used this “collaborative data ts” approach (also
known as “triangulation”) to great advantage. Implementation/Standing
Committees should rely on it as well.

Do the Data Collection Methods of Choice for Implementation/
Standing Committees Differ from Those of the Task Forces?

Implementation/Standing Committees generally conduct their research
and evaluation studies in a different context than the Gender Bias Task Forces.
First of all, most have extremely scarce financial and staff resources, if they have
any at all. In comparison, Gender Bias Task Forces, in general, were to some
extent funded entities. Second, the nature and consequences of gender bias in
different areas of the law were largely defined during the Task Force phase of the
movement, although, the Implementation/Standing Committee is charged with

61 GBTF Manual at 25.
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identifying new forms of gender bias as well as assessing the status of the
previously identified forms. For these reasons, some of the techniques most
useful in the task force phase, such as public hearings, regional meetings and
surveys, may not be the methods of choice during evaluation.

The most cost effective and efficient approach for Implementation/
Standing Committees is reliance on key informants and, to the extent possible,
relevant statistical data retrieved from the court system. (See Key Component 11.
Data Collection Necessary to Monitor Gender Bias in the Courts.) Key informants are
individuals knowledgeable about a particular problem area and having different
vantage points from which to see it. For example, in the area of domestic
violence, key informants would include judges who hear such cases, prosecutors
and defense attorneys and domestic violence advocates. Key informants can be
convened in focus groups or interviewed individually.

What Are the Pros and Cons of VVarious Data Collection Methods
for Evaluation?

Focus Groups

What are they? Focus groups bring together 6-10 individuals for a
structured discussion guided by a moderator or facilitator. There must be an
observer to take notes. For Implementation/Standing Committees, focus groups
can be an inexpensive and efficient way to investigate a topic. Depending on the
purpose of the inquiry, participants can be homogenous, as in groups of
attorneys from a specialized practice area, or they can be heterogeneous, as with
a designated group of “key informants” in the area of domestic violence, ranging
from judges running specialized domestic violence courtrooms to advocates
from shelters.

Pros: Focus groups offer the value of give and take and the
comparison of different views. There is time to probe responses
though questions such as “why might so and so have a different
experience?” Focus groups also bring people into the processes of
evaluation, ongoing monitoring and new problem identification,
increasing the pool of people with a stake in pursuing reforms.

Cons: Depending on the mix of the group, some participants may
be inhibited from fully expressing their perceptions, experiences
and concerns. In these cases, an individual interview conducted
by one or more members of the Implementation/Standing
Committee is more appropriate.
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Tip: Select focus group participants who will become a constituency to carry
recommendations forward. After the group meets, write and thank participants
for their time and send them the final report.

Personal Interviews

What are they? In their evaluation efforts, the Implementation/Standing
Committee or one or more members can meet individually with Key Informants
and others to learn about their perceptions, experiences and analyses of gender-
related occurrences in an area of interest. Such interviews may be formal (using
a structured pre-coded questionnaire) or informal (discussion guided by a set of
topics).

Pros: Such interviews afford privacy to the respondent and may be

easier to schedule than a focus group. Also, there is more

opportunity for Committee members to probe responses than there

would be in a focus group.

Cons: Without the give and take afforded when small groups of
people discuss an issue, the Committee might be unduly influenced
by the views of a particular person and draw faulty conclusions
about what is really going on.

Surveys

A survey is a research approach that uses a structured questionnaire (the
research instrument) to collect information, usually from a large number of
people. The information can be collected by the respondent who fills out the
form, or by the interviewer, as in door-to-door or telephone surveys. Surveys
can generate both qualitative data (if there are open-ended questions) as well as
guantitative data (from pre-coded questions) that can be subjected to statistical
analysis.

During their initial investigations many Gender Bias Task Forces

conducted surveys which | 1021998 att DIP

n response to a attorneys survey on whether the New
FOI IeCted_ and anglyzed Jersey Task Force made a difference, a much lower percentage of
information on experiences  respondents reported problems than in the 1982 survey, but the
and perceptions of gender = problems are still there... The information gained from this new

bias in the Courts in a glven Survey he|pS deal W|th Complacency.

. Marilyn Slivka
state  from . a variety  of Manager, Special Programs,
respondents: judges, cou rt New Jersey Supreme Court Committee on Women in
personnel, attorneys, jurors the Courts

and others. We learned at
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the Maximizing Our Gains Conference that a few of the Implementation/ Standing
Committees represented either had or were considering re-surveying attorneys.

Pros: When properly executed, a survey can yield valuable
information and lend credible corroborative evidence to the
documentation of gender bias in the courts. A questionnaire on
gender bias increases the awareness of those who read and/or
respond to it and provides a communication vehicle for those who
want to communicate to the sponsoring entity. New Jersey
replicated its attorneys survey after ten years and added new
guestions. The Standing Committee felt it was well suited for their
jurisdiction and that the findings were useful in assessing changing
perceptions and experiences of gender bias in the courts over time.

Cons: Most Implementation/Standing Committees think that
surveys, and especially re-surveys, are not worth the enormous
effort and significant expense required to do them well. Since most
Committees operate with low or no budget, a survey may be out of
the question. Moreover, the kind of information needed by an
Implementation/Standing Committee is different from that of a
Gender Bias Task Force, and is better suited to other information
gathering techniques.

A serious disadvantage of a survey is the inherent contradiction of its
alleged benefits. On the one hand, © maximize “consciousness raising” the
survey must be distributed as widely as possible. On the other hand, the only
way survey findings can be generalized to describe the perceptions and
experiences of all attorneys litigating in the state is to draw a small scientifically
selected sample from the universe of attorneys having the relevant characteristics.
The costs of drawing this kind of sample, designing, printing and distributing
the questionnaire, analyzing and interpreting the findings and writing the results
can be prohibitive. Also, the level of expertise needed for these tasks is generally
not available to an Implementation/Standing Committee. Survey research is a
highly specialized field within social science and even sociologists, political
scientists and psychologists without specialized training are unlikely to have the
level of skill necessary.

Re-surveys which attempt to assess change over time present additional
limitations of interpretation and generalization. Only if the respondents to the
re-survey are the same individuals who responded to the first survey, or the re-
survey utilizes a scientifically drawn sample based on the same attorney
characteristics, can the findings from the first and second surveys be legitimately
compared.
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Tip: When survey findings are reported, it is essential to describe the sample or
universe to which the questionnaire was distributed, the total number of
returned questionnaires, the response rate and the limits of the generalizability
of the findings. Task Forces and Implementation/Standing Committees are
vulnerable to methodological attacks when these items are not mentioned, or are
stated somewhere in the report but omitted when findings and conclusions are
presented in other verbal statements or written documents.

Collaborative Surveys

Another strategy is to collaborate with other commissions that are
preparing surveys and “piggy-back” on their efforts. As previously noted, the
Georgia Commission on Equality was able to incorporate questions on gender,
race and ethnic bias into a survey distributed by that state’s Commission on
Public Trust and Confidence in the Courts.

Gathering Routine Statistical Data
(See Key Component 11. Data Collection Necessary to Monitor Gender Bias in
the Courts.)

Collecting “Snapshot” or “Window” Data
(See “Collecting Data for Ongoing Monitoring and New Problem Identification™)

Public Hearings

Public Hearings are not optimum for the Implementation/Standing
Committee phases because of the significant effort and expense involved, among
other reasons. However, it may be possible to “piggy-back” onto Public
Hearings convened by other groups, as the Georgia Commission on Equality is
doing with that state’s Commission on Public Trust and Confidence in the Courts
(see Key Component 12. Collaboration and Alliances With Other Groups Inside and
Outside the Court System.)

Court Watching
What is it? Court Watching is a type of monitoring in which trained
volunteers or professionals observe court proceedings and record their

observations for purposes of reporting to the court system and the public.

Pros: Court Watching is an excellent way to collect current data.
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Cons: There are inherent methodological problems. Court
watchers must be carefully trained and their recording forms
carefully designed. It is easy for court watchers’ subjective
interpretations to slip in when the behavior of judges and others
are being described in a purportedly objective manner.52

62 One way to guard against this problem is to conduct reliability checks among court
watchers to determine the level of consensus. See OPERATING A T ASK FORCE ON GENDER
B1As IN THE CouRrTs at 37 and NOW Legal Defense and Education Fund, A GUIDE TO
COURT WATCHING IN DOMESTIC V IOLENCE AND SEXUAL ASSAULT CASES (1997), described
in the Implementation Resources Directory at 51, and available from NOW Legal Defense
?SgGEducation Fund, 395 Hudson St, New York, NY 10014, (212) 925-6635, Fax (212) 226-
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15. Initiatives to Ensure that Court Planning and
Reform Efforts Address the Relevant Gender
Fairness Concerns

Courts today are in an intense period of self-assessment and strategic
planning. As of May 2000, more than thirty state commissions on the future of
the courts had published reports delineating what they perceive will be the
principle challenges facing their courts in the twenty-first century, ranging from
problems precipitated by demographic trends to how best to design new court
houses. In addition, in response to national, state and local citizen surveys on
public perceptions of the justice system that revealed areas of deep concern and
distrust, courts are establishing committees, commissions and task forces to
investigate areas the national gender bias task force movement has been talking
about for twenty years. These include bias in decisionmaking and case outcome,
incivility in court interactions, and barriers to pro se litigants. Concern about
employee retention and the costs of sexual harassment have led court systems to
also examine another area of concern to the Task Forces: gender bias in court
employment.

While these new initiatives have direct bearing on gender fairness in the
courts, they are unlikely to focus on that aspect of their work without direct
input and assistance from Implementation/Standing Committees. These
Committees should consider it a priority responsibility to involve themselves in
these new activities and develop a special action plan to ensure that this
happens.

What Are Some Specific New Court Initiatives with Which the
Implementation/Standing Committees Should Be Working?

Implementation/Standing Committees must be alert to every new court
and justice system initiative and consider how the Committee’s concerns can be
integrated into them. This requires constant attention from Committee staff, as
discussed in Key Component 2. Staff and Funding to Carry Out the Work of Implementation
on a Long-Term Basis.53 Below are examples of initiatives where the Committees
need to make themselves heard.

63 Key Component 2. Staff and Funding to Carry Out the Work of Implementation/Standing
Committees on a Long-term Basis, also explains how Implementation/Standing
Committees can augment their own resources by partnering on other committees’
projects.
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Public Trust and Confidence Conference State Teamsand Projects
State and Local Public Trust and Confidence Conferences
Future of the Courts Commissions

Family Law and Family Court Commissions

Alternative Dispute Resolution Initiatives

Domestic Violence Initiatives

Legislative Proposals

Interpreter Qualifications and Codes of Conduct for Interpreters
Pro Se Litigant Initiatives

Race/Ethnic Bias Task Forces and Implementation/Standing
Committees

Jail, Prison and Other Corrections Department Initiatives
Drug Courts

Substance Abuse Programs

Guardian Ad Litem Initiatives

Civility Initiatives

Court Watching Programs

Judicial Performance Evaluations Initiatives

Hearings on Codes of Judicial Conduct, Codes of Conduct for
Judicial Personnel and Codes of Professional Responsibility
Hearings on the Adequacy of Judicial Disciplinary and
Attorney Disciplinary Processes

Court Appointment Initiatives

Court Employment Initiatives

Court Building Initiatives

The connections between these new court initiatives and the work of the
Implementation/Standing Committees is discussed in detail in Part Il
Integrating Gender Fairness Concerns into New Court Planning and Reform Initiatives.

How Can We Ensure That Each New Court Planning and Reform
Effort Addresses the Relevant Gender Fairness Issues?

Develop a written form to use in assessment the gender fairness impact of
all new court planning and reform initiatives along the lines of the Gender
Fairness Impact Assessment Form below. Keep abreast of all new developments in
planning and reform initiatives and apply this assessing to each one. Based on
your assessment, develop a Gender Fairness Impact Statement to guide your
Committee’s in-person meetings and discussions with the new committee and
any submissions or testimony to it.
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Gender Fairness Impact Assessment Form*

1. What gender fairness issues does this court
planning or reform initiative raise for women as
a group and for different groups of women?

2. How can this initiative further gender fairness in
the courts?

3. Are there ways in which this initiative could
undermine gender fairness in the courts?

4. How should our Committee be involved in this
Initiative?
5. How will our Committee periodically evaluate

the impact of this initiative on gender fairness?

If at all possible, ensure your Implementation/Standing Committee’s

involvement by having at least one of your members appointed to the new
commission or made an official liaison to it.

*A full-page version of this Gender Fairness Impact Assessment Form is in
Appendix G.
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Part I1.

Strengthening the Task Forces
and Implementation/Standing
Committees to Serve as
Vehicles for Reform
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Part Il. Strengthening the Task Forces and
Implementation/Standing Committees to Serve as
Vehicles for Reform

The future success of the national movement to eliminate gender bias in the
courts depends in great measure on the vitality of current and future
Implementation and Standing Committees. If these Committees are debilitated
or moribund, they will not be able to institutionalize the key components or keep
gender fairness issues on the judicial agenda by infusing them into new court
initiatives.

Among the issues that sparked the creation of the National Judicial
Education Program (NJEP) and the Gender Bias Task Forces were women’s
reluctance to use the courts for fear they would not be fairly heard, the court’s
disparaging treatment of women litigants and lawyers that undermined their
credibility, and the predominance of women among those too poor to afford
representation in the courts. Today, several of the problems the gender fairness
movement identified twenty years ago with respect to women have emerged as
mainstream concerns of the courts: improving public trust and confidence,
especially on the part of disadvantaged groups; civility; and the treatment of
litigants who appear pro se because they lack resources to retain counsel.

Although the gender fairness movement has played an essential role in
sensitizing the courts to the issues that today top their agenda, there is an irony.
As the courts attempt to improve the quality of their service to all sectors of the
public, attention to gender fairness per se is often submerged. While this global
approach will help everyone to some extent, a truly effective reform program
requires a focus on the specific problems for women of different social, racial and
ethnic groups.

This focus will be maintained only if there are knowledgeable, vigorous
and vigilant advocates of gender fairness located within the justice system itself
who operate with the authority of the state supreme court. We must make
strengthening the Implementation/Standing Committees our top priority so that
they can continue to serve as the vehicles for gender fairness reform.

To approach this strengthening process, we need a clear and realistic
understanding of the common problems many Committees are encountering
today and the constraints under which they will operate in the future.
Information about these problems was gathered through NJEP’s nationwide
survey of Task Forces and Implementation/Standing Committees distributed to
all states in 1997-98. The 1999 Maximizing Our Gains Conference provided an
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opportunity not only to deepen our understanding of these problems, as
reported by the thirteen states represented. Moreover, we learned that in some
cases, apparent obstacles could be turned into opportunities to advance the
Committees’ work.

At the Maximizing Conference, participants described the obstacles their
Committees had met and mastered with varying degrees of success. Back at
home after the conference, they utilized the new ideas and strategies they had
learned to resolve their problems and make further progress. Eighteen months
later, representatives reported on their state’s efforts in extensive telephone
interviews with NJEP and NAWIJ. This information afforded further insight into
how Committees can meet the problems that inevitably arise in keeping a reform
effort viable over many years. Below, in a question and answer format, we
present a synthesis of the Maximizing Our Gains Conference participants’
suggestions for coping with the challenges most frequently encountered by the
Implementation/Standing Committees. 64

A. Our Implementation/Standing Committee has accomplished a great deal. We
want the community to know it and to help us set an agenda for the future.
How can we do this?

Celebr‘?‘te_ _yourselveS! _At [This is] a celebration of grand achievement marking a
the Maximizing Our Gains = decade of very steady progress. Many times after a report
Conference many participants like this, progress tends to recede. But the progress that
suggested using important has been achieved in the area we are discussing

C itt : . today...is...permanent.
ommittee anniversaries oOr Justice John Greaney

other milestones to serve Massachusetts Supreme Judicial Court, Co-Chair,
several purposes. Celebrations Massachusetts Gender Bias Study Committee,
can: 1986-1989

Inform the community about your progress;

Involve it in setting a future agenda,;

Validate past and current Committee members so they see how important

their work is;
Attract new Committee members;
- Mobilize other organizations to join with you.

At the time of the Maximizing Conference several states had already celebrated
anniversaries with programs and other events. Following the conference other
participants pursued this strategy on their return home with excellent results.

64 Other serious problems impeding Committee work are discussed in Part | of this
Manual in the context of specific key components. For example, most Committees lack
adequate budget and staff, the topic of Key Component 2. Staff and Funding to Carry Out
the Work of Implementation and Institutionalization Committees on a Long-Term Basis.



To honor the tenth anniversary of its final report, the Maryland Select
Committee on Gender Equality held the “Ten Years After....”, Gender Equality
Celebratory Anniversary Dinner. The event, attended by 200 people, honored the
Committee’s long time chair and treated attendees to a video presentation
tracing the progress of gender equality across the last decade.>

The Massachusetts Gender Equality Board presented A Celebration and
Speak Out for Gender Equality in the Courts to celebrate its ten-year implementation
effort.66¢ The Chief Justice of the Trial Court gave an overview of progress since
the original Task Force’s report, including several important appellate decisions
that cite the report.6” The Chief Justice of the Massachusetts Supreme Judicial
Court, who had been a member of the Task Force Implementation Committee for
five years, gave the keynote address. The Board published a brochure listing its
past accomplishments,8 and fourteen speakers gave their views on what te
Equality Board’s future focus should be. The event was attended by 350 people,
including six of the Massachusetts’ Trial Court’s seven department heads, as well
as the chief of the Probate and Family Court. This judge later sent copies of the
entire gender bias task force report to every presiding judge. His cover letter
stated that he knew the Probate and Family Court had done many good things
since the report’s publication, but since only eight of the forty-six current probate
court judges were on the bench when it was published, it was time to review it
with colleagues and staff to assess what had been accomplished and what
remained to be done.

The half-day tenth anniversary celebration of the Colorado Permanent
Committee on Gender & Fairness of the Colorado Supreme court was titled
Gender & Justice in the Colorado Courts: Review, Renew & Recommit.® In
preparation, the Committee carried out a limited evaluation study of gender bias
in the eight areas examined by the original Colorado Gender and Justice Task
Force, with the dual purpose of documenting improvements and discovering
what remains to be done. The report, “Taking Stock: Gender and Justice,” based
on a small number of interviews in the Denver area, was posted on the web. 70

65 Jane Stidman Eveleth, Celebrating Gender Equality, X1V [M ARYLAND] BAR BULLETIN 2
(June 15, 1999) in Appendix H.

66 See Celebration and Speak Out for Gender Equality in the Courts in, Appendix H.

67 See, e.g., In Re Custody of Vaughn, 422 Mass. 590,664 N.E. 434 (Mass. 1996), discussed in
Lynn Hecht Schafran, Judges Cite Gender Bias Task Force Reports. THE JUDGE’S JOURNAL
Spring, 2000 at 13, 45 in Appendix D.

68 See Promoting Gender Fairness in the Courts and Legal Community 1989-1999 in Appendix
H.

69 See Gender and Justice in the Colorado Courts: Review, Renew, and Recommit in Appendix
H.

70 Those interviewed for the informal study portrayed issues of gender fairnessin a
better and more hopeful light than the 1990 Gender and Justice Task Force study. Théa%/



The Committee distributed flyers inviting the public to read the report and to
either come to the celebration speak-out with suggestions for future activities
related to gender fairness, or e-mail comments directly to the Committee via the
website. The event itself began with the female chief justice of another state
speaking on the history of women in and under the law, followed by a Colorado
judge speaking on the origins of the state’s Task Force. Four subcommittees of
the Gender & Justice Committee gave “Taking Stock” Reports. The Committee
presented a video of interviews with prominent Colorado women lawyers and
judges. Finally, Colorado’s Chief Justice, the co-chair of the Gender and Justice
Committee, spoke on “Looking Toward the Future” as the prelude to a speak-out
at which members of the public made two-minute statements suggesting future
action.

The New York State Judicial Committee on Women in the Courts

celebrate its fifteenth anniversary with a |+ reform is not for the short winded.

one-day invitational conference for 175 Justice Betty Ellerin

justice system leaders titled The Miles Chair,

Traveled and the Miles Yet to Go. The \?'Vzvr‘;:r:’:'r‘]i‘r‘]giéﬁ:g:mmittee on
New York Law Journal audio taped the and the

event in its entirety. Two panels of Gender Fairness Strategies Project

judges, attorneys, law professors, a

victim advocate and a sociologist presented detailed recommendations for
improvements needed in “The Courts’ Response to Violence Against Women,”
focused on domestic violence, and “Courts’ Enforcement of Women’s Economic
Rights,” focused on divorce, alimony and child support. The state’s chief
administrative judge spoke on the significant progress for women in judicial
leadership positions throughout the state and expectations for the future.’l

Large and elaborate events such as the four described above have the
benefit of enhancing the Committee’s visibility, especially if there is press
coverage. However, it is not always feasible or desirable to have celebrations on
such a grand scale. Several states have taken advantage of regularly scheduled
judicial events to honor individuals who have made important contributions to
advancing gender fairness in the courts. For example, at the annual business
meeting for all Washington State judges, the Supreme Court Gender and Justice
Commission presented leadership awards to four judges who have chaired the
Commission over the years. The New York State Judicial Committee on Women
in the Courts gives awards at its annual meeting of local committees. Because
such events are internal to the system, the Committee’s work will not be broadly
publicized. Nevertheless, these activities have the important effect of validating

also articulated how much remains to be done in the areas of concern. The reportcan be
downloaded from http://www.courts.state.co.us/supct/committees/gjc/stock.htm.
71 See The Miles Traveled and the Miles Yet to Go and Landmark Report on Women in the
Courts Commemorated, N.Y. LAW JOURNAL, April 5, 2001 at 1 in Appendix H. 89



the legitimacy and the importance of gender fairness for the judicial branch, as
well as rewarding the honorees.

B. Our Implementation Committee is 10 years old. We’'ve implemented our
recommendations. What else is there to do? Some members think it has all been
done.

The first step is to look at the Implementation Resources Directory and the
Institutionalization Plan to determine how | 4. problem is that people dan’t think
much ground you have really covered. Are  there’s a problem anymore.

there projects described in the Directory that Judge Gill Freeman
your Committee should undertake? Are all Chair,
of the fifteen components in the Florida Supreme Court

Fairness Commission

Institutionalization Plan completely

institutionalized? Do you have a fully operational plan in place to ensure that
now and in the future, every court planning and reform initiative will address
the relevant gender fairness issues?

If you have in fact implemented all the Task Force’s recommendations and
the components of The Institutionalization Plan, then it’s time to go out of
business and have your supreme court appoint a Standing Committee. The
Standing Committee is a distinct third phase of task force work that will operate
with a new mandate, bring new people into the reform effort, and demonstrate
the supreme court’s continued commitment to gender fairness, as described in
Key Component 1. A Standing Committee on Gender Fairness.

However, if you know that no such committee will be appointed by your
supreme court, your Implementation Committee needs to begin operating as a
Standing Committee and carry out its six functions: (1) monitoring the effects of
the implemented reforms in reducing gender bias in the courts; (2) identifying
new problems areas; (3) keeping the issue of gender fairness on the legal and
judicial agenda by infusing gender fairness into other court initiatives and by
building alliances and collaborating with other entities concerned with gender
fairness issues; (4) insuring that education programs for judicial and non-judicial
court personnel continue to incorporate updated materials on gender bias in the
courts; (5) receiving complaints about gender bias in the courts from lawyers,
litigants and court personnel when effective and accessible informal and formal
grievance mechanisms do not exist and; (6) applying the Gender Fairness Impact
Assessment Form’2 to new court planning and reform initiatives.’3

2 See Appendix G
73 See Part Ill. Integrating Gender Fairness into New Court Planning and Reform
Initiatives.
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An appropriate and important undertaking for a Standing Committee, or
an Implementation Committee operating in this capacity, is to initiate a
substantive evaluation of one or more areas of the Task Force’s concerns to find
out if there has been compliance with the recommendations and, if so, what
difference it has made. Even if the problems initially identified by the Task Force
have been resolved, there may be new problems for which your Committee can
recommend or initiate remedial action. Look beyond the court system to other
groups—e.g., domestic violence coalitions, the family law section of the bar—to
learn their assessment of unmet needs, problems and projects. A good way to
access this information is through focus groups, as described in Key Component
14. Periodic Evaluation to Assess Implementation Efforts, Analyze their Effect on
Reducing Gender Bias in the Courts and Identify New Problems.

C. How can we revitalize our Committee? Our members are running out of
steam and our reform efforts have stalled.

The first question to ask is, why are your members running out of steam?
If it is because they think everything has been done, see question B., above. If
progress is stalled due to inadequate funds, see Key Component 2. Staff and
Funding to Carry Out the Work of Implementation/Standing Committees on a Long-
Term Basis. If backlash is a factor, see Question D below. Regardless of the
“why,” everyone involved with Task Force work during each of its three stages
should know that busy volunteers working long-term in an area that evokes
hostility have intellectual and emotional needs that must be met if the group is to
function optimally. We can liken this to a plant trying to grow in harsh soil. It
needs light, water and special nutrients. A few Committee members and staff
must join together to provide this for your group.
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Intellectual Support

Task Forces, Implementation Committees and Standing Committees all
need to be stimulated intellectually. Members are constantly giving out energy
and ideas and need to be “fed” in return. You can, for example:

Plan field trips to sites such as awomen’s prison or domestic violence
shelter.

Invite speakers working and writing in fields of interest.
Convene focus groups of key informants.
Show videos on relevant topics.

Read and discuss new articles, reports and books about the groups’
concerns.

Bring in a speaker to talk about the history of the gender fairness
movement and how much has been accomplished despite hostility,
backlash and inadequate resources.

Each of these events should include time both for general discussion and a
focused discussion on how the event can inform the Committee’s work.

By turning these activities into “mini-projects” where the Committee
investigates a new or old problem and takes steps to resolve it, alone or in
collaboration with other organizations, members renew their sense of purpose
and accomplishment, thereby revitalizing their work. Tying this investigation to
an activity such as an anniversary celebration, the Committee can ensure high
visibility for the findings.”* Subsequently, the findings should be incorporated
into judicial education programs, thereby keeping the topic current and
dispelling the assumption that gender bias in the courts has already been
eliminated.

74 This is exactly what the Colorado Gender and Justice Committee d id in preparing its
“Taking Stock: Gender and Justice” report for its tenth anniversary celebration. By
posting the report on the web, and widely advertising the celebration, the Committee
drew widespread public and judicial attention to both its past accomplishments and to
persistent forms of gender bias uncovered in the investigation that require further
remedial action. -



Emotional Support

The social psychology of groups teaches us that members need emotional
support and nourishment, especially when dealing long-term with tough issues.
A very effective tool for generating collegial bonds, described at the Maximizing
Conference, is having Committee members write and then read aloud at a meeting
a short piece on “Why these issues
are important to me” or "Why | am non grata at the judicial college where | had taught.

serV|r!g on this (_Zomm'ttee'" This The report was more far reaching than they
taps into and affirms the deepest = anticipated and they wanted to kill the messenger.

After | wrote the Michigan report | was persona

part of them that cares about gender Lorraine Weber
and justice. It is enriching to know Judge (retired),

. Consultant,
colleagues at this level and to share

) Open Justice Issues
one’s own feelings, and such State Bar of Michigan

communication among members,
particularly when the going gets rough, creates group strength. New members
should have access to these essays and be encouraged to write their own.

A social event where no shoptalk is allowed is another simple,
inexpensive and enjoyable way to “feed” the Committee. A potluck dinner or
Sunday picnic provides fine opportunities for members, staff and their families
get to know each other in a relaxing environment.

Both intellectual and emotional support are available at the meetings of
Task Force and Implementation/Standing Committee members and staff that the
National Association of Women Judges will hold in conjunction with its own
annual meetings, beginning in October 2001.

[?]. We are encountering new forms of backlash and don’t know how to handle
them.

In the earlier years of the gender bias reform movement, backlash largely
took the form of overt denials and a “kill the messenger” attitude toward the
judges, lawyers and academics who were exposing the reality of gender bias by
presenting the findings from their investigations in judicial education courses.
Participants in the Maximizing Conference concurred that today backlash is
manifested in new ways. Now one hears accusations that the pendulum has
swung too far and that there is too much attention to these issues.
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As mentioned earlier, a state supreme court justice reported that when she
insists on gender-neutral language, her colleagues accuse her of nit picking.
Representatives from another state reported that Fathers Rights Groups sought
to intimidate the courts into dropping their focus on domestic violence by
standing across from the courthouse and distributing order of protection forms
with the names of domestic violence commission members and judicial
educators on them. A former judge, now a consultant on fairness issues,
reported complaints in her state that gender fairness efforts are not working
towards equality between women and men, but rather, creating special
privileges for women. Maximizing Conference attendees were particularly
distressed when they experienced backlash from colleagues who were once
allies.

A number of strategies for responding to backlash were proposed. One
judge urged that attacks be met with political counter-attacks. When her
presiding judge punished her for being a proponent of children’s waiting rooms
in the courts by sending her back to traffic court, she organized a group of
seventeen women to use this as a platform for running in the next judicial
elections. They were successful, and male judges and candidates are now on the
bandwagon for childcare in the courts.

One judicial educator pointed out that remarks that appear to be backlash
may be expressed by good, thoughtful judges who should not be written off.
Instead, she suggested that these concerns be addressed in judicial education
programs, which provide judges an opportunity to both express their views and
obtain factual information that may change them. A second judicial educator
concurred. When some of her state’s new judges complained in a judicial
education course on new domestic violence laws that the pendulum had swung
too far, she organized a panel on the statutory changes moderated by the chair of
the family law advisory committee that wrote the law’s expanded definition of
domestic violence. When the new judges were questioned about their specific
objections to the law, rather than their general feelings about it, it turned out that
they had none. In the same vein, one judge advocated including individuals
hostile to gender fairness efforts in focus groups where controversial gender
fairness mncerns are systematically discussed. This strategy of direct contact
and confrontation assumes some opponents can be neutralized or even won over
if they are engaged in a discussion of the issues in an appropriate context.
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Several Maximizing Conference participants urged utilizing as speakers on

gender fairness judges who have We don’t have to be advocates for everything

proven their credibility and their = anymore. Now there are a lot of men and women
commitment to court reform through = with enormous credibility saying the things that

their work on many other issues, the | onlyafew of us had the courage to say before.

Jill Laurie Goodman, Esq.
more broadly based the better. Counsel.

Because these judges are widely New York Judicial Committee
respected, when they speak on on Women in the Courts
gender-related issues people take

note.

Those who claim the gender fairness movement has gone too far can also
be reminded of the commitment at the National Conference on Public Trust and
Confidence in the Justice System to implement the various bias task forces’
recommendations. Obviously the 500 justice system leaders at this conference
saw that the problems are by no means resolved and that this is the way to
achieve the fairness essential to our judicial system.

Finally, though backlash hurts, often in very personal ways, it is useful to
put it into perspective by thinking about how much the gender fairness
movement has achieved in a very short time. A commentary on backlash by a
prominent sociologist writing about efforts to combat child sexual abuse is
relevant to our movement as well.

“When | say that the ..movement has been extraordinarily
successful, I mean when it is judged objectively, compared to other social
problem mobilizations, not necessarily from the point of view of the
advocates themselves. Because we don’t get even a fraction of what we
really want, we think of ourselves as puny. Yet compared to those who
have tried to transform society around many other issues, from education
reform to electoral reform, we have been very successful. Our movement
has reached a huge audience and galvanized a great deal of professional,
public policy and governmental activity.”7>

;5 Da;vid Finkelhor, “The Backlash™ in Sociological Perspective, 8 APSAC ADVISOR 1 (Fall
995).
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E. We were a great Gender Bias Task Force, but now we’ve merged with task
forces of other disadvantaged groups. Our issues are being submerged. How do
we deal with this?

As discussed in Key Component 1. A Standing Committee on Gender Fairness,
the disadvantages of a mixed Standing Committee can be minimized by:

Establishing subcommittees with equivalent “person power” for
each issue area;

Rotating the chair of the entire Standing Committee among the
subcommittee chairs;

Having separate budgets for the different groups represented,;

Establishing clear priorities in terms of the specific issues to be
addressed and the concrete projects to be undertaken;

Giving priority to topics that span the range of biases, such as
women of color in the courts.

Given the resource constraints, there should be specific discussion about
how to give each area its due. This can be a thorny issue. When a Standing
Committee takes on a bias issue area not previously investigated by a task force,
a disproportionate share of resources might justifiably be allocated to the new
topic in the initial phase. However, it must be clearly understood from the outset
that this is a time-limited allocation and that each area must receive equal
attention.

F. How can we recruit enthusiastic new members for our Committee?

The gender fairness movement suffers from a widely shared
misperception that there is N0 [wie have long passed the era when bias relating to sex...is
more work to do. Now that = considered acceptable as a litigation strategy.
the most blatant problems Mullaney v. Aude, 126 Md. App. 639, 658 (1999)
have been largely cured,
people who ten years ago would have put their time into a gender fairness
committee no longer see the need. Maximizing Conference participants had
several ideas for recruiting new Committee members. Individuals in specialty
bars and bar committees working in areas covered by the Committee might be
interested in joining in order to benefit from colleagues working on similar issues
but with a broader scope. Similarly, lawyers and community activists working
effectively in single-issue organizations such as domestic violence coalitions, or
in civic organizations concerned with the courts, might want to participate in a
Committee where their expertise can contribute to improving the court system as
a whole. The pool of potential judge recruits is relatively smaller and the
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competition for their time is greater. One Maximizing Conference participant
advised, “Keep an eye out for new judges and grab them before others do!”

There are legal and non-legal academics from local colleges and
universities who are working in relevant areas and would welcome the
opportunity to have an impact on the real world. Also consider representatives
from the Women Law Student Associations at your state’s law schools. These
young women have demonstrated a commitment to advancing gender issues
and can pave the way for the future of this reform effort.

Be alert to the possibilities presented when a case responding to gender
bias comes down or a new law intended to curb some aspect of it is enacted.
Judges and lawyers who thought these problems were history may suddenly

realize that securing gender :
fairness requires ongoing The [Massachusetts] Gende_r Bias Study (.:oncludes that

) our courts have too often failed to appreciate the
attention and be eager to be  fyndamental wrong and the depth of the injury inflicted by:
part of this effort. Citations to = family violence.

Task Force Reports in judicial Custody of Vaughn, 422 Mass 590, 596 (1996)
opinions enhance the credibility

of the enterprise and make people want to be involved.”® Another way to attract
new members to the Committee is through celebrations and award ceremonies,
as described under Question C, above.

76 TWO recent cases provide excellent examples of decisions that can draw attention and
talent to the Implementation/Standing Committees. In Mullaneyv. Aude, 126 Md. App.
639, 730 A.2d 749 (1999) the Maryland Court of Special Appeals cited several gender bias
task force reports in holding that the defense attorneys’ deposition conduct constituted
gender bias warranting a protective order and attorneys’ fees, and that the trial judge’s
imposition of sanctions was consistent with Maryland Code of Judicial Conduct Canon
3(A)(10) mandating that “[a] judge shall require lawyers in proceedings before the judge
to refrain from manifesting by words or conduct, bias or prejudice based upon
...SeX...against parties, witnesses, counsel or others.” In Custody of Vaughn, 422 Mass.
590, 664 N.E. 434 (Mass. 1996), the Probate and Family Court awarded shared legal
custody and primary physical custody to a violent father without making written
findings of fact on the impact of domestic violence on the child, the child’s safety and the
father’s parenting ability. The Supreme Judicial Court cited research showing the
“profound impact” witnessing domestic violence has on children, including the findin?s
of the Massachusetts Supreme Judicial Court Gender Bias Study Committee, and held
that the Probate Court’s failure to address this issue constituted reversible error. For
additional cases citing the Gender Bias Task Force reportssee Lynn Hecht Schafran,
Judges Cite Gender Bias Task Force Reports, THE JUDGES’ JOURNAL, Spring 2000 at 13 in
Appendix D and the annotated listof approximately one hundred cases in Appendix C
of the Implementation Resources Directory. 9
-



G. Our chair, appointed by the supreme court, was highly effective for the
first two years, but now we think we need someone more dynamic. Any
suggestions for handling this matter?

Organize into subcommittees with effective chairs who will run with the
ball on the issues for which they have responsibility. Suggest to the appointing
power that each year there be a rotating chair for the entire Committee, and that
membership on the Committee be for a finite period of a few years, with only
one possible reappointment.

H. How can we overcome the disadvantage of a chief justice who pays lip
service to the importance of our Committee, but gives negligible support?

The refusal of a chief justice/supreme court to support this work is deeply
disturbing. However, such indifference, or even hostility, is by no means fatal.
Given the vote of the National Conference on Public Trust and Confidence in the
Justice System to make implementing the gender, race, and ethnic bias task force
recommendations a priority, you can approach your chief justice and supreme
court from the point of view that your state should not be ignoring this mandate.
However, given that the Conference of Chief Justices several years ago twice
adopted similar resolutions which many states have ignored,’’ it may make no
difference. If this happens, you must adopt the gender fairness reform
movement’s motto for the new millennium and start Moving Forward in All
Directions.

Remember that other groups can take over pieces of the implementation
process. A striking example is the state of Michigan where there had been no
implementation activity for several years after the Task Force’s final report was
issued. Then, a new president of the state bar association decided that during
her tenure implementing the Task Force’s recommendations would be a top
priority. As described in the Implementation Resources Directory, the bar
association subsequently funded an excellent evaluation of the status of each
Task Force recommendation.”® This evaluation has spurred considerable activity
in the state and renewed support from the supreme court.

77In response to the Task Forces, the Conference of Chief Justices in 1988, 1993 and 1997
adopted resolutions urging every state to have a task force on gender biasinthe courts
and a task force on race/ethnic bias in the courts and to implement their
recommendations. See Conference of Chief Justices, Resolution XVIII, Task Forces on
Gender Bias and Minority Concerns (adopted Aug. 4, 1998), published in 26 Ct. Rev.5
(1989); Resolution V, Urging Further Efforts for Equal Treatment of All Persons (adopted
Jan. 28, 1993); and Resolution XI11, The Establishment of Task Forces and Commisions
on Assess and Fairness in the State Courts (adopted July 31, 1997)

78 Described in the Implementation Resources Directory, at 100-101. -



Think creatively about who in your state outside the court system can
make things happen and mobilize them. Review your Task Force’s
recommendations and the products and projects in the Implementation Resources
Directory and decide which group is most suitable to pursue each of them. Look
to bar associations and their sections and divisions, domestic violence/sexual
assault coalitions, community and civic organizations, law schools and other
academic institutions, the legislature and others. Be prepared to work with these
groups and be clear that you are offering to help them.

Every Task Force made recommendations for a wide variety of groups
outside the courts: bar associations, the legislature, police, law schools and
others. The Implementation/Standing Committee can approach these groups
directly to ask what they are doing to implement these recommendations. With
respect to the recommendations for the courts, these outside groups can be asked
to pressure the courts respecting their own areas of concern. Here are two
examples.

All Task Forces recommended judicial education about domestic violence. A
state’s domestic violence coalition can be the point organization for asking
state judicial educators about what education has taken place and what is
planned. The coalition can also provide information about effective programs
presented elsewhere, and offer to provide speakers. Along with othergroups,
these coalitions can urge legislation requiring judicial education on domestic
violence, as has been enacted in New Jersey and Texas.”

Task Forces also made recommendations regarding the treatment of women
litigants and attorneys in the courtroom and the courthouse. Civility is
currently a major preoccupation of the courts, and many state judicial
systems have civility commissions and/or commissions on the treatment of
pro se litigants. Awomen’s bar association or similar organization can testify
before these commissions on the gender-related concerns they should
address, and seek to ensure that these commissions’ recommendations
include those originally made by the Task Force.

79 See the Implementation Resources Directory at 73-74.
99



I. How can we “un-stall” our judicial education efforts?

If the problem is a hostile judicial educator who is blocking the issues, go
to the planning committees for the different segments of the state’s judicial
college. You may already have allies on these committees—e.g., former Task
Force members or concerned judges who testified at the Task Force’s hearings.
Encourage individuals from these backgrounds to involve themselves in judicial
education so they can shape the programming.

Make it easy for the planning committees to go forward by providing
them with ideas for materials and funding, as described in the next paragraph.
Given that there is always competition for time at the judicial college because
there is so much to be covered, a persuasive case must be made to both the
planning committee and judicial educator for why gender fairness issues need to
be covered, or covered again. As discussed in Key Component 3. Education on
Gender Issues for Judges, Court Personnel and Judicial Nominating and Conduct
Commission on an Ongoing Basis, only through repeated exposure to substantive
law courses that include gender fairness issues, as well as general fairness
courses, can judges learn to detect and appropriately respond to both the blatant
and subtle forms of gender bias. Moreover, judges and court personnel are a
constantly changing population. The high turnover makes it essential that
gender fairness education be ongoing.

If your judicial educator is friendly but beleaguered and raises issues of
parity and competing interests, again, make the case for gender fairness issues
and provide resources to make the job easier. As discussed in the Implementation
Resources Directory there are now model judicial education curricula available on
a wide variety of gender-related issues.8® For those curricula developed with
funds from the State Justice Institute, SJI provides curriculum adaptation grants
up to $20,000 to enable a state to present them.8! For judicial education related to
victims of crime, such as programs on sexual assault, domestic violence and child
sexual abuse, the Department of Justice Office of Victims of Crime provides
grants to pay for speakers.82

80 At pages 56 et seq. and 106 et seq.
81 See, http://statejustice.org/.
82 See, http://www.ojp.usdoj.gov/ovc/.
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J. Gender Bias in the Courts is no longer the “flavor of the month.” How can we
make others see us as relevant to the court’s current concerns and new
initiatives?

This important question is taken up in detail in Part Ill of this Manual,
Integrating Gender Fairness Concerns into
Court Planning and Reform Initiatives. Reformat your needs into the flavor of the

.. . Lo . month.
Participants in the Maximizing Our Gains Tuslae S Ll

Conference stressed that Committees llinois

must put the old wine (gender fairness) Steering Committee

in new bottles with labels such as: Gender Fairness Strategies Project
Customer Service; Community

Outreach; Futures; Public Trust and Confidence; Strategic Planning; Long Range
Planning; Court Architecture; Civility; Pro Se Litigants; and Interpreter Services.
Each of these court initiatives has a gender fairness component that
Implementation/Standing Committees need to identify to the committees
charged with investigating these concerns and implementing the necessary
reforms.  Finally, Conference attendees pointed out that Implementation/
Standing Committees can demonstrate their relevance by keeping the issue
visible within and outside of the justice system. To this end, participants
recommended that Committee members:

Write letters about gender fairness in the courts to the editors of local
newspapers and articles for a variety of media;

Send speakers to the widest possible variety of public forums;

Ask the chief justice to discuss gender fairness in the annual State of
the Courts speech and report to the legislature. (A reference to the
state’s mandate from the National Conference on Public Trust and
Confidence in the Justice System is an ideal vehicle for thiss3);

Publicize cases that turn on gender bias;s*

Sponsor celebrations and award ceremonies as discussed in Question
A above.

K. How can we bring all of our members up to speed on gender fairness issues
and on our Committee’s history?

Some states had little or no continuity in membership between the Task
Force and the Implementation/Standing Committee. Not infrequently, new

83 For example, see North Dakota Chief Justice Gerald W. VandeWalle’s 1999 State of the
Judiciary Message at http://www.court.state.nd.us/court/new/barjudiciary99htm.
84 Cases like those described above in footnote 73, demonstrate that the problem of
gender bias in the courts has not gone away, and that courts are taking it seriously and
drawing upon the findings of the gender bias task forces in drafting their decisions.
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members had no involvement in any of the issues, knew nothing about them,
and questioned the findings of the original Task Force. If your Committee
includes such individuals, invite a vibrant speaker to talk about the history of the
gender fairness movement from a national and a state perspective. All
Committee members will benefit. By showing how much has already been
accomplished, members will know that they, too, can be effective agents for
change.

Another suggestion is t collectively review the Task Force report itself.
One way to do this is by having the chairs of the original subcommittees that
wrote the report make presentations. This can be done as a full-scale, one-day
program with the subcommittee chairs speaking seriatim and taking questions,
or broken up over two or three meetings. The idea of such a program can be
introduced by saying that the Committee has several new members and it is
important for everyone to be working from a common knowledge base.

Another possibility is to create reading packets around sections of the
Task Force report to elaborate on its findings. This can mean presenting the
subject from a national perspective, providing a deeper analysis, or providing
important articles and studies written since the Task Force report was published.
The readings should then be discussed as a group exercise.

If your Committee’s problems include gender-biased attitudes on the part
of some members (this has happened), you will need to present at least a half-
day training program at which you use interactive teaching methods such as case
studies and role plays to ensure that everyone *“gets it.”

L. Other Implementation/Standing Committees must have good ideas for
projects and strategies for resolving problems that we could adapt. How do we
find out about them?

To learn about readily adaptable projects carried out through 1998,
consult the Gender Fairness Strategies Implementation Resources Directory. The
material described can all be obtained from the special loan collection at the
National Center for State Courts, see Appendix A.

Join the Gender Bias Task Force email listserve hosted by the National
Judicial Education Program. Task Force and Implementation/Standing
Committee members nationwide, as well as other interested individuals,
subscribe to the listserve to post questions, problems and successful solutions.
Email njep@nowldef.org with a request to subscribe. This is a great way to avoid
the isolation that makes gender fairness reform work so much harder.

M. No one expected that the gender bias battle would have been won by now,
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but shouldn’t the struggle have become easier after twenty years? Why does it
seem to take more now to accomplish less?

A number of gender fairness long-timers attending the Maximizing Our
Gains Conference expressed similar sentiments and questions. From the point of
view of both the national reform effort and the mental health of its most
committed participants, this matter is of urgent concern. Even if people working
for social change are keenly aware of the astonishing achievements they have
already made, they become demoralized if they believe their efforts have stalled,
or worse yet, that they are losing ground. Although understanding a problem is
not the same as solving it, insight can go a long way in reducing the problem’s
immobilizing effects by affording intellectual distance to those engaged in the
activity and depersonalizing the setbacks.

Victims of Our Own Success

The first reason why it may “take more to accomplish less” today is that
we are victims of our own success. An unsupportive court administrator or chief
justice who lets the Implementation/Standing Committee know that after so
many Yyears of operation it has used up its “air time” could point to a long list of
accomplishments to justify this position. “Because of your work we have gender
fairness education for judges and court personnel, sexual harassment guidelines,
many more women judges and lawyers, new codes of conduct and a revolution
in the way we handle domestic violence cases. It’s time now to deal with other
issues,” says our hypothetical naysayer. We should not expect that it will be easy
to convince such a person that his or her support is needed now more than ever
in order to eliminate the more subtle and intractable forms of gender bias, detect
new problems and ensure that the reforms made in past years remain effective.
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Head Winds and Tail Winds

The second reason the struggle seems more difficult is the changed social
climate. The gender bias reform effort emerged in 1980 and was carried forward
by the tail winds generated by two decades of civil rights struggle and by the
vibrant movement for women'’s rights. By the time judicial leaders were urged
to undertake self-scrutiny of how gender was operating as a factor in judicial
decisionmaking and courtroom interaction, every other American social
institution had been in the spotlight of the women’s movement and had been
targeted for reform.

The early gender bias reform effort was able to ride the crest of a wave.
Ahead of us were the pioneer women lawyers changing the legislative
framework on behalf of women. Behind us were legions of feminists and other
committed men and women seeking ways to use their talents and energy to
promote social causes. We felt ourselves part of the vast societal transformation
that began in the 1960’s and surged through the 1970’s, drawing multiple sectors
of American society into social reform activities. Judicial leaders whose support
was solicited in the early efforts of the reform movement were persuaded, in
part, by the argument that the judiciary, the institution that ostensibly embodies
fairness and impartiality, was lagging far behind.

In the early days, when the resistance to our work took the form of blatant
denial—“There is no such thing” [as gender bias in the courts] or “If it does exist
it is not important”—we did not feel betrayed. We were just starting, and we
knew the road ahead would be difficult.

Today the social and cultural context in which we operate has changed
profoundly. The tail winds have turned into head winds impeding our progress
and sometimes even rolling back our gains. We are in a conservative era. Social
justice issues are no longer on the agenda. The “we” generation became the
“me” generation, affecting young women as well as young men. Participants in
the Maximizing Conference observed that, “The country no longer supports our
efforts,” and “No one is coming up behind.” They also remarked that young
women lawyers today - the group from which one might expect to recruit new
activists for the gender fairness reform effort — are focused on themselves, not on
the plight of other women. They do not constitute an assured source of renewal
for the movement.

As noted before, the forms of backlash have changed and are now more
insidious. The actions from some quarters have become more organized, overt
and vicious; in other quarters the rhetoric has changed to a verbal veneer of
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gender equality while gender bias has gone underground. Instead of the denials
that gender bias exists, we hear charges from judges once considered allies that
gender fairness advocates have gone too far. Now, some advocates who have
given so much of themselves for a cause they believed was advancing, do, in fact,
feel betrayed.

The Constantly Changing Population of Judges and Court
Personnel

The third reason the “gender bias battle” seems more difficult today
relates to the constant turnover of personnel in the courts. Because the gender
fairness movement has worked in the courts for two decades now, we feel as if
our efforts should have taken hold, that we should not have to repeat ourselves.
Yet in reality there is an inevitable forward and backward movement to our
accomplishments because judicial and non-judicial court personnel change so
rapidly. Unlike many other countries where all judges are appointed for life, and
there is minimal attrition through retirement and death, our state judges usually
serve for a limited number of years and are sometimes defeated in their re-
election contests. This turnover is exacerbated by the changing nature of judicial
service itself. Whereas once a judgeship came at the end of a lawyer’s career,
today younger lawyers join the bench for a brief time as a stepping stone before
returning to private practice. Many judges now on the bench were not exposed
to the findings of the original Gender Bias Task Forces, most of which released
their reports in the late eighties and early nineties. Thus, the
Implementation/Standing Committees must begin again with each new
generation of judges, and the generations are cycling ever more rapidly.

Life Cycle of a Reform Movement

The maturity of our reform effort is yet another factor that explains why
we may feel our work has stalled. By any standard, twenty years is a long time
for an institutional reform effort, such as the movement to eliminate gender bias
in the courts, to remain visible and effective. There are a host of reasons why
over time such activities wither or cease: targeted reforms are achieved, leaders
direct their energy elsewhere, resistance becomes insurmountable, resources
diminish while competition for them augments. As the years pass, there are
other pressures. It is simply in the nature of organizational life to “move on,” to
take up new initiatives and programs, sometimes in response to funding
opportunities, other times in response to new ideologies or interests of
institutional leaders. When this occurs, those working in long-term efforts like
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gender bias reform may feel thwarted, neglected, and perceived as irrelevant.

If reform efforts are to endure, they must periodically assess themselves
and adapt to ever-changing conditions. In 1989 and 1993, at the First and Second
National Conferences on Gender Bias in the Courts, the Task Forces did just
that. 8 The 1999 Maximizing Our Gains Conference provided another opportunity
for self-assessment and re-casting strategies. Attendees agreed that as the 20th
century drew to a close, gender fairness in the courts was slipping off the judicial
agenda, even as courts incorporated many of the concerns the gender fairness
movement had raised years ago into their own new initiatives. Speaking in the
vernacular, the Maximizing Conference participants acknowledged that we are no
longer “the flavor of the month.” The environment in which gender fairness
reform operates today is vastly different from twenty or even ten years ago, and
it requires new strategies for survival. The most important, as we stress in Part
I11 of this Manual, is to put our “old wine in new bottles.”

85 The papers from the First Conference are published in Proceedings of the National
Conference on Gender Bias in the Courts (1989) available from the National Center for State
Courts. See Appendix A. Inthe First Conference’s keynote address, Water on Stone: A
Perspective on the Movement to Eliminate Gender Bias in the Courts, Norma J. Wikler
explicitly analyzes the gender bias movement’s past and present, and the strategies
needed for the future. This speech is reprinted in COURT REVIEW, Fall 1989 at 13 in
Appendix I. 06
1



Looking Toward the Future

What conclusions should we draw from this analysis? First, we should
understand that when head winds are blowing the need for Implementation/
Standing Committees to secure the fifteen key components of The
Institutionalization  Plan s
more urgent and more difficult = 1see the difference this judicial reform effort has made in

than ever before. Second, we women’s lives. Recen_tly,_myneig_hborz an immigrant
must realize that we are not woman, had a domestic violence situation. She and her

. . husband were much better treated by the courts because of
!|k9|y to be be5|e_gec_:l _by people  the changes brought about by the Gender Bias Task Force.
in the legal and judicial system = They don’t know you exist, but your work is key.
wanting to participate in Gladys Maged

gender fairness initiatives and Community Organizer and Staff Director to the

that t t d look Massachusetts Supreme Judicial Court Gender
at we must go out and foo Bias Study Committee, 1986-1989

for them. Thirdly, given the

high turnover among judges and personnel, we must insist on ongoing gender
fairness education. Finally, we must develop and execute action plans that
ensure that our gender fairness issues will be infused into other current and
future court initiatives.

There are also conclusions we should avoid drawing from the analyses
above. Despite the societal tail winds and the uneven institutional support for
our issues, this is definitely not the time to stop our work. We know that despite
all the gains, serious forms of gender bias continue to deprive women of their
legal rights.86 If we who have been on the front lines abandon the reform
movement, how can that reality ever change? Task Forces and
Implementation/Standing Committees do have constituencies, both within and
outside of the judicial system. Our supporters may not always be vocal or visible,
but that does not mean they are not there. Hundreds of people from all parts of
the court system—judges, court administrators, court personnel, probation
officers and public and private attorneys—as well as victim advocates, civic
organizations and the public, have participated in the anniversary celebrations
held by Implementation/Standing Committees’ various states, as described in
Question A above. Our most important constituency, however is the women
who come into the courts each day as litigants, victims, jurors, witnesses,
lawyers, judges and court personnel, who benefit from our efforts. They may not
know us, but we must be there for them.

8 That is what the Colorado Supreme Court’s Task Force on Gender Bias concluded
from its recent study, undertaken in preparation for its tenth anniversary celebration.
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Part I11.

Integrating Gender Fairness Issues Into
Court Planning and Reform Initiatives

Today the issues the gender fairness movement raised twenty years ago
have become mainstream concerns of the courts. They are now being translated
into a myriad of new initiatives, described in the following pages, that present us
with a unique opportu-nlty for Implementation and Standing Committees should think of
progress. If we can integrate  themselves as crucibles of leadership where members are
gender fairness issues into trained to integrate the Committee’s concerns throughout
other relevant court initiatives, = hejustice system.

that it will t Mignon “Dee” Beranek
We can ensure that it will no Deputy State Courts Administrator,

only be the Gender Bias Task Florida Supreme Court Fairness Committee
Forces and Implementation/

Standing Committees who carry the work of gender fairness forward, but the
court system as a whole. Old wine in new bottles is our strategy for the new
millennium.

The most effective way to integrate gender fairness issues into other court
initiatives and planning is for current and former members of Task Forces and
Implementation/Standing Committees to become members of, or formal liaisons
to, the commissions, committees and task forces charged with carrying out the
new initiatives. In Florida, key players from the Task Force and Implementation
Committee are now spread throughout the system in key roles, for example, on
the Family Court Steering Committee. In Georgia, the Task Force chair is now on
the Supreme Court and has been instrumental in improving court rules relating
to domestic violence cases and obtaining legal services for domestic violence
victims.

The second way to achieve integration is for Implementation/Standing
Committees to provide input into the relevant initiatives in the form of written
submissions, testimony at public hearings and participation in focus groups or
any other data collection methods the new group employs. The Committee must
also encourage other groups concerned with gender fairness in the courts to
involve themselves in these new initiatives. As in the example of alternative
dispute resolution initiatives noted below, the Committee should make sure that
domestic violence coalitions are also weighing in on the risks of ADR
(Alternative Dispute Resolution) for battered women. It is critical for
Implementation/Standing Committees to not only provide input at the start of a
new initiative’s inquiry, but to monitor it. The Committee should comment on
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reports, proposals and recommendations, preferably in the draft stage, but if that
is not possible, on the final documents. If the new initiative was responsive to
the Committee’s concerns and suggestions, applaud it. If it was not, make its
failure widely known, again enlisting other groups like domestic violence
coalitions to draw public attention to this omission.

The welcome mainstreaming of the bias-related issues the gender fairness
movement first raised twenty years ago also carries the danger that the issues
specifically for women, and for women from discreet groups, may be ignored or
submerged as the courts examine through a wider lens bias in decisionmaking
and case outcome, barriers to pro se litigants, incivility in court interactions and
discrimination in court employment. Implementation/Standing Committees
must keep the focus on gender fairness clearly delineated and ensure that
civility-type initiatives do not divert from the substantive law areas that are at
the heart of Gender Bias Task Force concerns. Avoiding this shift in focus has
been a concern of the Task Forces from the beginning, and is equally important
now.

Even when the Implementation/Standing Committee cannot make one of
its own an official member of or liaison to a new court initiative, it still has a vital
role to play as watchdog. By following the four steps below, even Task Forces
and Implementation/ Standing Committees with limited staff and funding can
carry out this essential watchdog function.

- Identify current and proposed court planning projects and reform
initiatives.

- Use the Gender Fairness Assessment Form in Appendix G to determine
how each can impact gender fairness issues.

- Decide which of the initiatives with gender fairness implications are of
greatest importance to the Implementation/Standing Committee.

- Of these, determine which are most receptive to Implementation/
Standing Committee input.

As described earlier in How to Use this Manual, make these decisions the
focus of at least one planning meeting and develop an Action Plan so that good
intentions are realized. Strongly consider assigning two Committee members
rather than one to each of the court initiatives with which you decide to become
involved. These two individuals will be able to spell one another at meetings of
this initiative if need be, and to talk with one another about how best to further
the Implementation/Standing Committee’s interests there. The number of
initiatives your Committee can actively relate to will differ depending upon the
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Committee’s membership and staff, and the extent of preparation needed to
present its concerns. In those situations where the Committee has limited
options for action it can at least transmit to the chair of the new initiative the
relevant sections of the Task Force’s report and recommendations and ask that
they be acted on.

The National Conference on Public Trust and Confidence
In the Justice System

One of the most significant opportunities for progress for the Gender Bias
Task Forces and Implementation/Standing Committees emerged from an
important national conference, held a few months after the Maximizing Our Gains
Conference.

On May 13-15, 1999 nearly 500 justice system leaders met in Washington,
D.C. at the Sll-funded National Conference on Public Trust and Confidence in the
Justice System, sponsored by the American Bar Association, Conference of Chief
Justices, Conference of State Court Administrators and League of Women Voters
in cooperation with the National Center for State Courts. Each state sent a team
composed of its chief justice, state court administrator, state bar president and
other justice system leaders. Representatives from numerous court-related
organizations also attended.

The conference focused on responding to two new national surveys: the
ABA'’s Public Perceptions of the U.S. Justice System8” and the National Center for
State Court’s How the Public Views the Courts.88 A key finding of these surveys is
that women and men of color and white women have less trust and confidence in
the courts than do white men. To respond to this disparity, conference
participants voted to make implementing the recommendations of the task forces
on gender, race and ethnic bias in the courts a priority. This vote creates a critical
opportunity for the Implementation/Standing Committees and their supporters
because it provides the rationale for approaching the chief justice, state court
administrator, state bar president and many others about taking action. As
explained below, each state’s Public Trust and Confidence Team, as well as those
charged with the many and varied projects that states have initiated in response

87 The ABA survey is available from the ABA, Office of the President, 750 Lakeshore
Drive, Chicago, IL 60611, (312? 988-5103; Fax (312) 988-5100.

88 The NCSC survey is a available from the National Center for State Courts, 300
Newport Avenue, Williamsburg, VA 23185; (757) 259-1841, ﬁFax (757) 259-1250 or on the
web at http://www.ncsc.dni.us/PTC/Ptc.htm. The materials on the web include the
related and supporting documents, including issues priorities and strategies developed
by individual state teams.
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to this conference, should be approached. It is important to urge action within a
comprehensive framework that will establish long-term implementation. Cherry-
picking a few projects does not institutionalize change.

The vote at the national conference is cause for cheer, but how that vote
came about is instructive for the future. When the American Bar Association and
National Center for State Courts sought to assess public trust and confidence in
the justice system, they did not approach the Gender Bias Task Forces for input.
When one of the authors of this Manual, Lynn Hecht Schafran, heard about the
national conference, she had to assertively propose herself as a speaker. She was
on the conference panel titled Potential Strategies, i.e., how to fix the problems
identified in the surveys. Panelists were provided with a list of strategies
developed from the state conference teams at pre-conference meetings and asked
to identify which one would be most useful. None of the state teams had
proposed implementing bias task force recommendations, an obvious response
to the findings in the two surveys.

As a panelist, Ms. Schafran pointed out that although the surveys showed
women’s and minorities’ lack of confidence in the courts, they did not explain
why this lack of confidence exists. She reminded the audience that the why is
documented in the task force reports, which also present detailed
recommendations for ameliorating the problems identified. She proposed that
the Public Trust and Confidence Conference adopt as an overarching strategy:
“Implement the recommendations of the task forces on gender, race and ethnic
bias in the courts and do so in a way that builds on the successes in other states.”
This could be accomplished by using the Gender Fairness Strategies Implementation
Resources Directory, which had been sent the previous December to every state
court administrator, Task Force and Implementation/Standing Committee.

After the panel conference attendees voted on a list of proposed strategies, the
following six were the top priorities:

Improve education and training
Make courts more inclusive and outreaching
Improve external communication

Implement recommendations of gender, race and ethnic bias task
forces and replicate the successes in other jurisdictions.

Share programs and activities among the states that have been
used to improve public trust and confidence.

112



Provide swift fair justice—resolve cases with reasonable
promptness.s?

Although the vote to make implementing bias task force
recommendations a priority is a welcome validation of our work, the fact that
neither the state conference teams nor the conference organizers thought about
these recommendations beforehand is disturbing. Gender Bias Task Forces and
Implementation/Standing Committees cannot assume that their work is widely
known in their own states or that parties to court planning or reform initiatives
will seek them out for input and collaboration. That is why these Committees
must be constantly alert to every new court and justice system initiative and find
proactive ways to integrate Committee concerns into them. We must re-package
our issues into the frameworks and language of the initiatives currently favored
by the courts: Courts and the Community; Public Trust and Confidence in the
Justice System; Civility and the Courts, Equal Access and so forth. To avoid
being marginalized, Gender Bias Task Forces and Implementation/Standing
Committees must show how their work relates to and advances the goals of
these new initiatives. Below are twenty-two examples of court and court-related
initiatives where Implementation/Standing Committees need to make
themselves heard.

Public Trust and Confidence State Teams and Projects

Some states are taking very seriously the vote of the 1999 National
Conference on Public Trust and
Confidence in the Justice System tO | Whilewe have had success to date in focusing
make implementing the bias task forces’ = on tasks to promote gender equality in specific
recommendations a_priority.  North e e e sute s o e ot
Dakota ~ Chief  Justice Gera_ld W. cons’ideration for g%r?der eql,JaIity into the wide
VandeWalle, currently also Chair of the = range of on-going activities related to the
Conference of Chief Justices and = courts.
President of the Board of the National Judge Linda Giles
Center for State Cou_rt_s, reported in his ﬁggﬁ'&’sem e T o
1999 State of the Judiciary Message that
“[a] strong recommendation from many attending the national symposium on
public trust and confidence is that states implement the recommendations of the
gender fairness studies” and went on to describe the steps North Dakota has and
is taking.90

8 The complete transcript of the conference panel can be found in Potential Strategies for

Improving Public Trust and Confidence in the Courts, COURT REVIEW, Fall 1999 at 63.

% http://www.court.state.nd.us/court/news/barjudiciary99.htm. The Committee’s

approach to implementation has been to refer matters that can best be resolved b%/
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In Rhode Island, Chief Justice Joseph R. Weisberger published a
handsome eight-page brochure titled “The Current State of Public Trust and
Confidence in the Justice System” in which he announced a plan that mirrors the
recommendation in this strategies manual for an approach that integrates
fairness concerns into all court planning and reform initiatives.

With respect to the issues raised [at the Public Trust and
Confidence Conference], | have set up a broad based set of
committees which deal with these specific matters. They include
the Future of the Courts Committee, the User Friendly Committee,
the Ad Hoc Committee on Judicial Independence, the Permanent
Advisory Committee on Women and Minorities in the Court, the
Court-Media Committee, the Interpreter Task Force, and the Rhode
Island Conference on Building Public Trust and Confidence in the
Justice System.

The Chief Justice set out specific questions and recommendations for each
of these committees. For the Permanent Advisory Committee on Women and
Minorities in the Courts he asked.

Do all judges and court personnel treat women and minorities equally
and fairly at present?

What safeguards are in place to detect, stop and punish such
discrimination?

In a national poll, persons of color stated a belief that they were treated
“worse or far worse” than white persons. If untrue, what can be done
to correct this misperception?

The recommendations proposed for action by the Permanent Committee
include: adopting a formal grievance procedure to process court employees’ bias
complaints; public education about The Commission on Judicial Tenure and
Discipline complaint process; an ombudsman to inform the public about their
rights when discrimination complaints arise; a process to collect, evaluate and
report on ethnic and racial data in and by the judicial branch and local and state
law enforcement; a public education campaign to air the perception of minorities
that are not being treated fairly in the courts, with the goal of engaging the public
to support policies to root out discrimination wherever it may exist; a more
diverse judicial branch and diversity sensitivity training; and educating people of
diverse backgrounds about the operation of the courts.

existing committees and to maintain an aggressive education program for judges,
employees, and attorneys.
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The state teams that attended the national conference are now pursuing a
wide variety of follow up activities. Implementation/ Standing Committees
should make sure that team members have the Gender Bias Task Force’s report
and then arrange a meeting to show them how advancing the Committee’s
agenda will advance their own.9!

Courts, bar associations and civic organizations are carrying out projects
related to the Public Trust and Confidence Conference. The Maryland courts, for
example, have an ADR (Alternative Dispute Resolution) Commission, which, in
the Family Law area, is focused on custody and visitation mediation. An
Implementation/Standing Committee should work closely with any ADR
Commission to ensure, for example, that mediation is not wrongly used in cases
where domestic violence is a factor. Many people mistakenly believe that the
violence stops after separation and divorce and are unaware of how dangerous
visitation can be for the battered parent, and of the profound negative impact of
domestic violence on children. (See Alternative Dispute Resolution Initiatives
below.)

An example of a bar effort is the Wisconsin State Bar Public Trust and
Confidence Project. In focus groups around the state with people who had
recent court experiences, the three themes that emerged were: race affects one’s
treatment in the courts, courts treat juveniles too lightly and courts lack empathy
with the parties. Once again, gender bias committees have contributions to make
on these issues. The issues for women of color are different from those for people
of color in general.92 Juvenile girls’ issues need special attention. For example,
all too often courts punish runaway girls by sending them back to the families
whose sexual and physical abuse drove them into the streets. With respect to the
courts’ lack of empathy with parties, often this results from a stark lack of factual
understanding of the social and economic realities of women’s and men’s lives.

91 To pursue thisapproach, learn what projects your state included in its action plan as a
result of this conference. To do this: Contact the chair of your state’s team at this
conference, check the National Center for State Court’s website, www.ncsc.dri.us;
contact the American Bar Association Committee on State Justice Initiatives (312) 988-
6138, www.abanet.org/justice, E-mail: justice@abanet.org. Analyze how the
Committee’s work can support and enhance these initiatives. Also look at the projects
other states are pursuing. Can any part of these projects be added to your agenda?
Develop a written document that shows the supreme court, office of court
administration and legislature why the Committee’s work is critical to achieving public
trust and confidence in the courts.
92 See Lynn Hecht Schafran, Women of Color in the Courts, TRIAL, August 1999 at 20 and
NATIONAL JuDICIAL EDUCATION PROGRAM, WHEN BIAS COMPOUNDS: INSURING EQUAL
JUSTICE FOR WOMEN OF COLOR IN THE COURTS (1998). Note that every state judicial
educator and State Justice Institute Depository Library has a copy of this model judicial
education curriculum.
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The judge who does not grasp why a battered woman does not just leave is an
example.93

State and Local Public Trust and Confidence Conferences

Many states and localities are conducting their own versions of the
National Conference on Public Trust and Confidence in the Justice System.
California had a Courts and Community Strategic Planning Project featuring a
statewide conference attended by 500 people and teams from 57 of the state’s 58
counties. Sacramento County, as part of strategic planning for its local courts,
conducted focus groups that included fairness-related questions.
Implementation/Standing Committees should be part of these state and local
court planning initiatives to insure that these conferences and focus groups
address their concerns. The information elicited should help Committees
measure their past impact and identify ongoing and new problems to be
addressed in the future by Committees themselves and by the court initiatives
that will emerge from these strategic planning projects.

Future of the Courts Commissions

These commissions are established by state supreme courts and go by
many different names (Tennessee’s was called the Renaissance Committee), but
all are charged with developing a long-term action plan to improve court
functioning and public trust and confidence in the courts. As of May 2000, thirty
commissions had published reports. Obviously the Task Forces’
recommendations are critical to realizing the goals of the Future of the Courts
Commissions. Implementation/Standing Committees must make themselves
part of the “futuring” process, participate in the hearings, comment on draft
reports and recommendations, and comment loudly if the final reports omits
their concerns. If your state’s commission has already issued a report and the
Implementation/ Standing Committee had no input, obtain the report and
determine how to become part of the court’s futuring process.%*

93 Lynn Hecht Schafran, Credibility in the Courts: Why is There a Gender Gap? THE JUDGES’
JOURNAL, Winter 1995 at 5.

9 For additional information about these Futures Commissions and reports, contact the
ABA Office of Justice Initiatives, 312/988-6138; fax 312/988-6100; justice@abanet.org Or
the American Judicature Society, 312/558-6900.
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Family Law and Family Court Initiatives

Family law was an area of prime concern in every Gender Bias Task Force
report. Thus, any court or legislative initiative in this area is vitally important.
The Colorado Gender & Justice Committee set a good example when it
announced formally, in conjunction with its tenth anniversary celebration, that it
“will coordinate and work closely with the Commission on Families in the
Colorado Courts, [newly] appointed by the Chief Justice...[to] study and make
recommendations concerning best practices for resolving disputes involving
families in the courts.” Many states are also establishing Family Court Task
Forces and pilot Family Court projects. Here, too, Implementation/Standing
Committees need to establish a liaison relationship in order to have input.

Committees should also be alert to any proposed family law legislation in
order to evaluate its impact on the fair administration of justice and support,
oppose or seek to amend it as appropriate. See Key Component 6. Legislation
Proposed by Task Forces and Implementation Committees for a discussion of
Committees’ appropriate role in legislation and separation of powers issues.

Alternative Dispute Resolution Initiatives

Almost every court system is exploring alternative dispute resolution
(ADR) and mediation as alternatives to the litigation process, as exemplified by
the Wisconsin initiative noted above. But the Gender Bias Task Forces identified
ADR and mediation as minefields for battered women. ADR works best for
parties of equivalent power. A woman who is afraid she will be beaten if she
insists on a certain property division or visitation schedule during a divorce or
custody negotiation will not be able to speak up for herself. The numerous
current initiatives on ADR and mediation must not run rough shod over
domestic violence victims, who should not be forced to use these mechanisms.
Implementation/Standing Committees must follow and monitor ADR initiatives
to make them aware of the Task Force’s recommendations and those of other
organizations. For example, the American Bar Association adopted a resolution
in August 2000 that any court-mandated mediation program should include an
opt-out prerogative in any action in which one party has perpetrated domestic
violence upon the other party.
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Domestic Violence Initiatives

The justice system’s treatment of domestic violence victims has improved
significantly over the last several years. Nonetheless, this remains an area
requiring continual attention. Court systems nationwide have come to
understand the enormity of the problem and regularly undertake new initiatives
to improve the courts’ response. Implementation/ Standing Committees cannot
assume that their input is not needed in these domestic violence initiatives. They
must bring their independent judgment to the table lest the lessons of the Task
Force investigation and subsequent evaluations showing the unintended
consequences of some Task Force recommendations be lost.9>

Legislative Proposals

As noted above with respect to family law, even if
Implementation/Standing Committees initiate legislation proposed by the Task
Force on their own, they need also to be alert to proposals from other sources to
ensure that they reflect Task Force/Committee findings and concerns.
Committees should vet any proposed legislation relating to the issues the Task
Force studied or to the Committees’ emerging concerns. Proposed changes in
substantive law areas such as family law, domestic violence and sexual assault
should be of prime concern. See Key Component 6. Legislation Recommended by Task
Forces and Implementation/Standing Committees, for further discussion of this point,
including separation of powers issues.

Pro Se Litigant Initiatives

The number of litigants coming to court without an attorney is increasing
exponentially. Courts are struggling to improve their practices with regard to
this population, as shown by the national conferences on pro se litigants
convened by the American Judicature Society in Fall 1999 and Spring 2001.96 As
individual states develop their own pro se litigant initiatives, Implementation/
Standing Committees must ensure that the needs of the women who are the
majority of this population are met.

95 For example, the fact that mandatory arrest laws have resulted in widespread arrests

of domestic violence victims where the perpetrator asserts that the victim started it, the

police arrest both parties without further investigation.

9% For information about these conferences, contact the American Judicature Society, 180

North Michigan Ave., Suite 600, Chicago, IL 60601, (312) 558-6900 x. 145, Fax (312) 558-

9175, www.aJs.org. o
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In hearings before the California Judicial Advisory Committee on Gender
Bias in the Courts, a rural legal aid attorney testified that there is a tendency of
court clerks to treat pro se clients with disrespect, “especially if the pro [se] is a
poor woman....”%” The California Judicial Council Advisory Committee on Racial
and Ethnic Bias in the Courts reported that the overwhelming majority of
litigants in family court appear without counsel and quoted a California
Assemblywoman who testified that 85% of the pro se litigants in Los Angeles are
women, “primarily women of color” who *“were consistently treated with less
respect and given insufficient information to carry out the roles that were
assigned to them in representing themselves.”98

Interpreter Qualifications and Codes of Conduct

There is currently a strong focus on improving interpreter services in the
courts because of the increasing diversity of languages. This is certainly an area
where there are gender-related concerns. Frequently, immigrant women of color
who bring domestic violence or sexual assault charges against men from their
own communities are undermined by court interpreters from their own
communities who do not do not think these are serious crimes, and want to
protect their community’s image. It is crucial that court interpreters receive
training on the seriousness of domestic violence/sexual assault and that they
adhere to the interpreters’ code of professional conduct that requires them to be
free of bias.

Race/Ethnic Bias Task Forces and Implementation/Standing
Committees

As of Fall 2000, there are/have been 45 gender bias task forces and 31
race/ethnic bias task forces. Thus, we can anticipate that more states will
establish race/ethnic bias task forces in the coming years. When these do come
on line, Implementation/Standing Committees should work with them to ensure
that the particular issues for women of color are addressed. The Committees
should also work with existing Race/Ethnic Bias Task Forces and

97 CALIFORNIA JuDICIAL ADVISORY COMMITTEE ON GENDER BIAS IN THE COURTS,
ACHIEVING EQUAL JusTICE FOR WOMEN AND MEN IN THE COURTS (1990) at Tab 5, page
105.

98 CALIFORNIA JuDICIAL COUNCIL ADVISORY COMMITTEE ON RACIAL AND BIAS IN THE
COURTS, FINAL REPORT (1997) at 165-166.
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Implementation/Standing Committees to advance this issue and other mutual
concerns and keep the court’s attention on fairness issues.

Jail, Prison and Other Corrections Department Initiatives

Corrections Departments are repeatedly the locus of new initiatives
dealing with issues such as overcrowding, drug and alcohol treatment and the
upsurge in female inmates. The inequities women prisoners endure are legion.
At the Maximizing Our Gains Conference an lllinois judge described a county
where the work furlough, G.E.D. (High School Graduation Equivalency Degree)
and drug programs were for men only. Additionally, the vast majority of female
inmates have been battered and/or sexually abused and require specialized
treatment for Posttraumatic Stress Disorder and the other psychological and
emotional consequences of this abuse. Implementation/ Standing Committees
should involve themselves in Corrections Department initiatives to insure that
these gender-related issues are addressed. The change that can be brought about,
and the benefits of collaboration, were illustrated at the Maximizing Conference by
the same Illinois judge who explained how she worked with the League of
Women Voters to obtain a grant from the National Institute of Corrections which
lead to a Women'’s Justice Department within the sheriff’s office and important
new activity on behalf of women inmates.

Substance Abuse Programs

Drug and alcohol abuse are significant factors in criminal activity. Thus,
detox/rehab programs play a major role in sentencing. When they are not
available to women offenders or women with children, these women do
incarcerated time while comparably situated male offenders are sentenced to
treatment. There is currently a major disparity in the availability of program
beds for women. A California representative at the Maximizing Conference spoke
about the belated discovery that the state was building a new 64-bed facility with
no beds for women. Implementation/Standing Committees need to follow
legislative and Corrections Department proposals for new treatment centers and
demand equal and appropriate facilities for women, including women with
children. The Committee can also initiate such efforts on its own, as is
happening in Massachusetts.
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Drug Courts

Many communities are establishing drug courts to divert certain non-
violent drug offenders into probation and treatment and monitor their progress.
Implementation/Standing Committees have a role here, too, because there are
significant gender-related issues at play. Treatment providers often claim that
women do not do as well as men in these programs. But judges in drug courts,
as elsewhere in the system, need judicial education to understand why this is so
and to insist that treatment providers adapt their programs to become successful
for women. Female drug users often have needs that are different than the men
for whom most of these programs were designed. A very high percentage of
these women are using drugs to self-medicate the psychological trauma of sexual
abuse and assault.?® Drug treatment providers must understand the concept of
co-occurring disorders and provide mental health treatment if they are to enable
these women to get off drugs. Drug treatment providers must also provide
childcare. Many women in these programs have young children and cannot
attend a class or come in for a urine test if they have no place to leave a child.

Guardian Ad Litem Initiatives

The appointment of Guardians Ad Litem presents special problems
because many lawyers long serving in this capacity, as well as those newly
seeking these appointments, have no training in child development or the effects
of domestic violence on children or child sexual abuse. Thus, whenever a court
system undertakes review of its Guardian Ad Litem standards,
Implementation/Standing Committees must become involved to insure a
requirement for education in these crucial areas before an attorney can represent
a child.100

99 NATIONAL VICTIM CENTER AND CRIME VICTIMS RESEARCH AND TREATMENT CENTER,

RAPE IN AMERICA 7-8 (1992).

100 See the Implementation Resources Directory at 90, 92 and 96 for court rules and

legislation in this area. )
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Civility Initiatives

Courts today are deeply concerned with enhancing civility in court
interactions. Implementation/Standing Committees need to be on top of these
civility initiatives to ensure that they address with specificity the gender-related
issues that are so clearly involved. Cases such as Mullaney v. Aude,101 which
sanctioned attorneys for gender-biased conduct during discovery, underscore the
finding in New Jersey’s updated 1998 attorneys survey that despite the progress,
problems persist, and male attorneys are still reported as the worst offenders.102
A caveat about civility initiatives is also necessary. Judges and others often
believe that if they eliminate demeaning forms of address, sexist jokes and
inappropriate comments on women lawyers’ personal appearance they will have
achieved gender fairness in the Keep the focus on justice and keeping decisionmaking
courts. While gender bias in ' bias free.
court interactions does Barbara Rosenberg
undermine women’s credibility ey, _ _
and the fair administration of Gender Bias Implementation Committee, Texas
justice, the fact is that a judge who runs an impeccable courtroom with respect to
everyone’s behavior may nonetheless make gender-biased decisions. Civility
initiatives alone are not enough. The court system and education for all the
actors in it must be concerned first and foremost with fairness in case outcomes.

Court Watching Programs

Implementation/Standing Committees can initiate their own court
watching programs. But they should also partner with programs organized by
other groups such as Church Women United and the League of Women Voters.
When such a group announces a court-watching program, Committees should
seek to ensure that these court watchers are properly trained to observe for
gender bias in, for example, domestic violence cases.193 Court watchers should
also be trained to look for noteworthy instances of gender fairness so that the
judge’s action can be applauded and held up as an example to be emulated.

101126 Md. App. 639, 730 A. 2d 749 (1999), see supra footnote 76.

102 GENDER BIAS SURVEY REPORT, http://www.state.nj.us/judiciary/gender.htm

103 See discussion of court watching and training materials at the end of Key Component

14. Periodic Evaluation to Assess Implementation Efforts, Analyze Their Effect on Reducing

Gender Bias in the Courts and Identity New Problems. -
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Judicial Performance Evaluation Initiatives

Key Component 9. Initiatives to Ensure Gender Fairness in the Judicial
Nomination, Election, Performance Evaluation and Disciplinary Processes discusses
the way gender and race bias often taint judicial performance evaluation. When
a state that does not have a judicial performance evaluation procedure in place
begins to consider one, or there is the possibility of revising the extant system,
Implementation/Standing Committees must involve themselves in the
deliberations and insure that the instrument chosen is behavior-based and will
minimize biased responses as much as possible.

Hearings on the Adequacy of Judicial and Attorney Disciplinary
Processes and Changes to Codes of Conduct and Rules of
Professional Responsibility

Gender-biased conduct by judges and attorneys is much reduced over the
twenty years of the gender fairness movement, but has certainly not been
eliminated. As discussed under Key Component 3. Education on Gender Issues for
Judges, Court Personnel and Judicial Nominating and Disciplinary Commissions on an
Ongoing Basis, judicial disciplinary bodies often lack sensitivity to gender bias
issues and frequently operate as a black hole. Attorney disciplinary committees
are regularly criticized for delay and silence. Thus, Implementation/Standing
Committees must be part of the ongoing effort to reform these disciplinary
bodies and the codes of conduct and rules of professional responsibility that
establish the norms against which complaints are measured.

Court Appointment Initiatives

The gender, race and ethnic bias task forces found that female and
minority group attorneys are often excluded from important court appointments
as lawyers, law clerks, trustees, special masters and to court committees. In
response, many courts are revising their systems (or lack thereof) for making
these appointments in order to make them more equitable.
Implementation/Standing Committees should be involved in this rethinking to
make those charged with designing new systems aware of exactly what the Task
Forces found and suggest ways to make the appointments process inclusive.
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Court Employment Initiatives

Task Forces found that women are the large majority of lower level court
employees and are not given training or credit for their contributions to the
system or promotional opportunities. Thus, when court human resources
departments are examining and revamping their systems,
Implementation/Standing Committees need to provide timely input. To
accomplish this, Committees must be proactive in advertising to various units
within the court system that they want to be advised of new initiatives in time to
provide constructive assistance.

Implementation/Standing Committees must also be attentive to court
system affirmative action initiatives. In one state the new affirmative action
office focused on race only. The Committee wanted it to focus also on issues for
white women and women of color. The Committee’s strategy was to put the
head of the new office on the Committee itself.

Court Building Initiatives

Courthouses are constantly being newly built or renovated.
Implementation/ Standing Committees must ensure that the new designs
include children’s waiting rooms and secure, separate waiting rooms for
complaining witnesses/petitioners and defendants/respondents. Committees
should also be alert to the placement and resources provided to Family Courts.
Historically, these courts have sometimes been placed in less advantageous
physical settings and provided fewer resources than other courts, even though
family law issues are a major part of every state’s docket and of paramount
concern to the public that uses the courts. Being on top of this issue requires
closely following the annual court budget in order to learn about building plans.
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Conclusion:

Moving Forward In All
Directions
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As the judicial reform effort to promote gender fairness in the courts
enters the twenty-first century and begins its third decade of work,
we can think of our movement as a star, radiating in many directions
at once and lighting new paths for our work. Our star’s five points
represent the areas in which Task Forces, Implementation
Committees, Standing Committees and others must work
simultaneously if we are to secure the gains of the past two decades
and accomplish more in the future.

he first star point represents the most essential task: comprehensive

and ongoing execution of the fifteen components of The

Institutionalization Plan. These components reflect the Gender Bias

Task Forces’ most frequently made recommendations plus one more:
ensuring that every court planning and reform effort addresses the relevant
gender-fairness issues. Taken together, these fifteen components will embed the
reforms initiated by the Task Force, the Implementation Committee and the
Standing Committee deep within the structures and processes of judicial
institutions.

Moving clockwise, the second star point refers to the kind of organization
and communication necessary for those actively engaged in the reform effort in
the twenty-first century. If we remain isolated from each other, we suffer
tremendous individual and collective costs. But if we organize and maintain both
regional and national networks, we can strengthen our movement at every level,
maximize the results of our efforts and nourish the individuals who labor for this
cause.104

The third star point directs us to an underutilized strategy for advancing
the gender fairness agenda through the actions of committed individuals in
agencies, organizations and committees within or functionally related to the
courts: change agents and moles. These change agents, often past or current
members of Task Forces and Implementation/Standing Committees, are now in
leadership positions in which they can openly promote specific reforms
proposed by the Task Forces and the inclusion of gender fairness issues in the

104 Those interested in joining the NJEP-sponsored Gender Bias Task Force listserv,
please e-mail njep@nowldef.org.
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agendas of other entities. In contrast, the moles, often past or current Task Force
or Implementation/Standing Committee staff, promote the goals of the
movement behind the scenes. Their “undercover” work involves promoting
communication between their committee and other organizations both inside
and outside of the court system, and finding other ways to include gender
fairness issues on the wider court agenda. At the Maximizing Our Gains
Conference, staff member participants commented that although implementing
the gender bias task forces’ recommendations is a more than full-time job, they
were most effective when they were simultaneously staffing other court
initiatives into which they could integrate these concerns.

Implementation and Standing Committees must both create and recruit
change agents and moles. The Committees must encourage current and former
members and staff to involve themselves in all court-related activities and
initiatives where gender fairness issues should be included, and must identify
sympathetic non-Task Force members in these entities who can be asked to take a
leadership role on issues of concern. Now that these issues are mainstream and
there are cadres of member and staff *“graduates” from the Task Forces,
Implementation Committees and Standing Committees, there are more agents in
the court system and the moles can become more visible and active in promoting
these issues.

The fourth star point is Collaboration and Alliances. It signals a new
reality that Implementation/Standing Committees must acknowledge and act
upon if further reforms of gender bias in the courts are to be realized in the near
future. The Task Forces played a major role in the dramatic increase in public
and professional consciousness about courts’ treatment of women in cases of
domestic violence, rape and divorce. They also contributed to the diffusion of
these and other gender fairness issues into the agendas of a broad range of
judicial, legal and public organizations. Now, in this era of diminishing court
resources and worn-out gender bias warriors, Implementation/Standing
Committees should take advantage of the fact that “our” issues have become
“mainstream” and form alliances and collaborative projects with other groups
that share our concerns. These entities can help implement recommendations,
jointly monitor the effects of the Task Forces’ and Committees’ work, mount
public and professional education programs and undertake other mutually
beneficial activities.

The fifth star point is Gender Fairness Issues in New Forums. It points to
an imperative reorientation of how we think and talk about issues of gender
fairness in the courts in the coming decade. During the first two decades of this
reform effort, our task was to define for the judicial and legal communities, and
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also the public, the meanings and significance of the term *“gender bias in the
courts” and to establish its existence as antithetical to the core judicial norms of
fairness and impartiality. The challenge before us now is to insert the “gender
fairness perspective” into other court initiatives, which now garner the attention
and resources of the court system, as well as into “Futures” long term strategic
planning committees, which will establish programmatic priorities and allocate
court resources into the future.

This will require framing old issues in new ways, asking new questions
and using new language:

“What are the special gender issues lodged in this initiative?”

“How can we address areas of Task Force concern within this forum?”

“What knowledge and experience gained by the Task Forces are relevant

and useful to the new programs and initiatives, and how can they be

brought to bear?”

The discussion of the Gender Fairness Impact Assessment Form for court
planning and new reform initiatives in Key Component 15 (pages 109 and 110 this
will change!) provides detailed guidance about how to insure the inclusion of
gender fairness issues in these new forums.

During the next stage of our judicial reform effort we must conduct all
these activities simultaneously. In other words, at all moments we must be
Moving Forward in All Directions. An impossible challenge? Remember what
the national gender bias task force movement has accomplished thus far!
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APPENDIX A

Gender Fairness Strategies Project
Sponsoring Organizations

National Association of Women Judges
National Judicial College
National Center for State Courts

American Bar Association Commission on Women in the
Profession

National Judicial Education Program

State Justice Institute
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National Association of Women Judges

Noel Anketell Kramer
President

DC Superior Court
Washington, DC

Karla Moskowitz
President-Elect
Supreme Court

of the State of New York
New York, New York

Ruth V. McGregor
Viice Presidens

Arizona Supreme Court
Phoenix, Arizona

Stephanie Domitrovich
1ice President
6th Judicial District
of Pennsylvania
Erie, Pennsylvania

Bea Ann Smith
Secretary
Third Court of Appeals

Austin, Texas

Sandra Thompson
Treasurer

Los Angeles Superior Court
Torrance, California

Gina L. Hale
Past Prestdent

Betty W. Ellerin
ABA Delegate

Gail M. Frazier
Finance Chatr

Carolyn Engel Temin
Project Develgpment

Noel Anketell Kramer
Resource Board 1 zaison

Leslie M. Alden

International Director

Constance L. Belfiore
Executive Director

Telephone (202) 393-0222 .

815 Fifteenth Street, N.W. « Suite 601 « Washington, D.C. 20005

The National Association of Women Judges

Established in 1979, the National Association of Women Judges
(NAW)) is an independent non-profit, 501(c)(3) education and research
organization. NAWJ membership exceeds 1,400 women and men from every
state and all levels of the judiciary, including the United States Supreme
Court.

The mission of the NAWJ is to look out for disadvantaged groups who
so often find themselves struggling for equal justice and access to the courts
- groups such as the young, the old, minorities, the underprivileged and
people with disabilities. As NAWJ has long recognized, women in such
groups face particular barriers to receiving fair treatment in our legal system.
NAWJ conducts judicial education programs on immigrants in court,
bioethics, child custody, family violence and the problems of women in the
criminal justice system. NAWJ provides leadership training for judges and
judicial educators, and trains judges at the National Judicial College on the
issues of gender, race and ethnic fairness. NAWJ presents a forum for
interacting and networking with judges from all levels of state and federal
courts, as well as from international tribunals, and honors individuals for
significant legal/judicial contribution:

As one of the organizations co-ponsoring the Gender Fairness
Strategies Project, NAWJ uses its strong national network to evaluate and
improve the project’s effectiveness, and continues to advocate for
implementation of task force recommendations nationwide.

Fax (202)

393-0125 « E-mail nawj@prodigy.net « Web www.nawj.org 133
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THE NATIONAL JUDICIAL COLLEGE

AFFILIATED WITH THE AMERICAN BAR ASSOCIATION

WILLIAM F. DRESSEL, President JusTICE ToM C. CLARK 1899-1977
ERNEST BORUND A, Dean Chair of the Founders
JUSTICE FLORENCE K. MURRAY

Chair Emerita
WALTER H. BECKHAM, JR.. ESQ.
Chair Emeritus
JUDGE B. B. SCHRAUB
Chair Emeritus
JUDGE V. ROBERT PAYANT

President Emeritus

The National Judicial College

The National Judicial College is the leading national judicial education and training
institution in the world. Its mission is to provide leadership in achieving justice through quality
judicia education and collegial dialogue. NJC is a not-for-profit corporation, affiliated with the
American Bar Association and located on the campus of the University of Nevada, Reno. Each
year, NJC presents more than 50 resident courses, which have a duration of two and one half
days to three weeks, for state court general and special jurisdiction trial court judges, appellate
court judges, administrative law judges, and tribal court judges. Since its establishment in 1963,
NJC has issued more than 65,000 certificates of completion to judges from all 50 states and 136
foreign countries.

In addition to its ongoing curriculum, NJC conducts workshops, specia projects, and
national conferences. NJC strives for diversity in its faculty. In recent years, nearly one third of
faculty members have been women, and NJC has been proactive in recruiting women faculty
members and inviting them to faculty development workshops. In addition to supporting the
projects on Gender Fairness Srategies: Identifying Our Resources and Gender Fairness
Srategies: Maximizing Our Gains, with State Justice Institute funding, NJC has presented
faculty development workshops on Gender Fairness in the Courts and published the manual
Planning and Conducting a Faculty Development Workshop on Gender Fairness in the Courts.
NJC has also integrated elimination of bias into all its faculty development workshops and
annually sponsors a two and one half day resident course on Building a Bias Free Environment
in Your Court. As part of its commitment to eliminate and prevent bias and any form of
harassment, NJC publishes its policy against harassment prominently in the front of all its course
materials and cautions its faculty against using language or telling anecdotes which could be
construed as biased.

JubiciAL COLLEGE BUILDING, MAIL STop 358, RENO, NEVADA 89557
TELEPHONE: 775-784-6747 FAX: 775-784-4234

800-25-JUDGE WEB SITE: WWW.JUDGES.ORG 135
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National Center for State Courts

300 Newport Avenue (23 185)
P.O. Box 8798
Williamsburg, Virginia 23187-8798
(757) 253-2000 / FAX: (757) 220-0449

Roger K. Warren
President

The National Center for State Courts

The National Center for State Courts is an independent, nonprofit organization
dedicated to the improvement of justice. It was founded in 1971 at the urging of Chief
Justice Warren E. Burger who saw a need for a centra resource for the nation’s state,
local and territorial courts. Today, NCSC meets that need by providing assistance,
solving problems, creating knowledge, informing, educating, communicating state court
interests, and supporting court organizations.

In 1989, the Nationa Center for State Courts, in conjunction with the National
Association of Women Judges and the William Bingham Foundation, hosted the National
Conference on Gender Bias in the Courts in Williamsburg, Virginia and subsequently
published the papers presented. The conference focused on the work of the various state
court task forces aimed at eliminating gender bias in the courts. In 1993, Williamsburg
was again chosen as the site of the Second National Conference on Gender Bias in the
Courts. The primary focus of this conference was to assess progress achieved toward
eliminating gender bias. In advance of the conference, the Information Service of the
National Center for State Courts published Status of Gender Bias Task Forces and
Commissions in the State and Federal Judicial System, compiled from the results of an
extensive NCSC survey of the 50 states, District of Columbia and the circuit executives
of the United States Courts of Appeal that identified action taken to address gender bias
in the courts.

Today, the Information Service of the National Center for State Courts serves as
a national clearinghouse for information on gender bias in the courts. The department
maintains a Gender Bias Topic Bibliography, a Directory of Task Forces on Gender Bias
in the Courts, and a Gender Bias Task Force Status Report. Information Service
currently is providing staff assistance to the newly recreated Virginia Supreme Court
Gender Bias Task Force. NCSC houses a specia collection of materials gathered for
the Gender Fairness Strategies Project for loan to task forces and states interested in
researching or replicating the implementation approaches of other states.

“A non-profit organization improving justice through leadership and service to state courts’ 137
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Defending Liberty
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Stanford University Law School
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plangrock@langrock.com
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Holland & Knight, LLP

30th Floor, 701 Brickell Avenue
Miami, FL 33131

(305) 789-7701
amaguire@hklaw.com
Pamela ). Roberts

Nexsen, Pruet et al

15th Floor, 1441 Main Street
Columbia, SC 29201-2887
(803) 771-8900
pjr@npjp.com

Barbara Paul Robinson
Debevoise & Plimpton

875 Third Avenue

New York, NY 10022

(212} 909-6000
bprobinson@debevoise.com
Lish Whitson

Lish Whitson PLLC

Suite 3800, 999 Third Avenue
Seattle, WA 98104-4023
(206) 695-4380
Iwhitson@whitsonlaw.com

Angela F. Williams

5768 Governors Pond Circle
Alexandria, VA 22310
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angelaw@ix.netcom.com

SPECIAL ADVISOR
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Kansas Court of Appeals
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ABA STAFF DIRECTOR

Ellen T. Mayer
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AMERICAN BAR ASSOCIATION Commission on Women
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750 North Lake Shore Drive

Chicago, lllinois 60611
(312) 988-5715
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American Bar Association Commission on
Women in the Profession

The Commission on Women in the Profession, comprised of twelve
members appointed by the ABA President, was created in 1987 to assess the
status of women in the legal profession and to identify and eliminate barriers
to their advancement. The stated mission of the Commission is to secure the
full and equal participation of women in the ABA, the legal profession, and
the justice system.

As the national voice for women lawyers, the Commission is helping
to forge a new and better profession that provides women with opportunities
for professional growth and advancement equal to those of their male
colleagues. Hillary Rodham Clinton, the first chair of the Commission, set the
pace for changing the face of the legal profession by issuing a ground-
breaking report in 1998 showing that women lawyers were not advancing at a
satisfactory rate.

Now in its second decade, the Commission aims not only to report the
challenges that women Lawyers face, but to bring about change in the lega
workplace. Drawing upon members expertise and diverse backgrounds, the
Commission develops programs, policies, and publications to advance and
assist women in public and private practice, the judiciary, and academia.

As an advocate for change the Commission:

Challenges legal employers to set trends in the profession;
Highlights incentives for legal employers and law schools to
change;

e Advances the interests of women lawyers in the trenches and
navigates the politics of backlash;

e Guarantees a nationa platform for the voice of women lawyers;
and

e Encourages employers to utilize progressive workplace policies for
parental leave, alternative work schedules and other “best
practices’ of the profession.

The elimination of gender bias in the courts of this nation is central to the
mission of Commission on Women, one of the sponsoring organizations of the
Gender Fairness Strategies Project. 139
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The National Judicial Education Program

The Nationa Judicial Education Program to Promote Equality for Women
and Men in the Courts (NJEP) is a project of NOW Lega Defense and Education
Fund in cooperation with the National Association of Women Judges. Since 1980
NJEP has provided training and materials for national, state and federal judicial
education programs about the ways that gender bias undermines fairness in
decisionmaking and court interactions.

NJEP creates model curricula and presents and advises on programs about
gender bias in the courts for judicia colleges and organizations, bar associations, law
schools and legal and lay organizations across the country. With funding from the
State Justice Institute, NJEP has published three comprehensive model judicial
education curricula— When Bias Compounds: Insuring Equal Justice for Women of
Color in the Courts; Adjudicating Allegations of Child Sexual Abuse When Custody
is in Dispute; and Understanding Sexual Violence: The Judicial Response to
Stranger and Nonstranger Rape and Sexual Assault, aso available as a video.
NLEP' s judicia education manual, Promoting Gender Fairness Through Judicial
Education: A Guide to the Issues and Resources, is a guide to nearly sixty substantive
and procedural areas of the law in which gender may be a factor.

NJEP sjudicial education programs were the catalyst for the more than fifty
task forces established by state chief justices and federal circuit councils to examine
gender bias in their own judicial systems and implement reforms. NJEP provides
extensive technical assistance to these task forces in al phases of their work. To
support and encourage the national gender bias task force movement, NJEP
published Operating a Task Force on Gender Bias in the Courts. A Manual for
Action, Planning for Evaluation: Guidelines for Task Forces on Gender Biasin the
Courts and Learning from the New Jersey Supreme Court Task Force on Women in
the Courts. Evaluation, Recommendations and Implications for Other Sates.
Through the Gender Fairness Strategies Project, NJEP works with its project
partners to ingtitutionalize efforts to eliminate gender bias in the courts, to
reinvigorate the momentum for implementing task force recommendations, and to
define the implementation agenda for the next decade. NJEP compiled the project’s
Implementation Resources Directory and wrote this find project publication, Gender
Fairness in the Courts: Action in the New Millennium.
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State Justice Institute

quality of justice in State courts, facilitate better coordination between State and Federal courts, and

foster innovative, efficient solutions to common problems faced by all courts. Since becoming oper-
ational in 1987, SJl has awarded over $125 million to support more than 1,000 projects benefiting the
nation’s judicial system and the public it serves. Ingtitute matching requirements have also enabled these
projects to benefit from more than $40 million in support from other public and private sources.

| he State Justice Institute (SJI) was established by Federal law in 1984 to award grants to improve the

The Ingtitute is unique both in its mission and how it seeks to fulfill it. Only SJI has the authority to assist al
State courts — criminal, civil, juvenile, family, and appellate — and the mandate to share the success of one
State's innovations with every State court system as well as the Federal courts. Key areas of interest include
responding to the needs of children and families in court, family violence, applications of technology in the
court, improving public confidence in the courts, judicial branch education, and sentencing.

The Ingtitute carries out its mission in a variety of ways that maximize the impact of its funding,
including:
e Placing practical products in the hands of the judges and court staff who can most benefit from them

e Maintaining information clearinghouses to assure that effective new judicia approaches in one State
are quickly and economically shared with other courts nationwide

» Establishing national resource centers where judges and court staff obtain expert guidance, test new
technologies, and learn from each other

« Convening national regional, and in-State educational programs to speed the transfer of solutions
to problems confronting courts across the country

» Delivering national technical assistance targeted at specific jurisdictions specific problems.

SJl is a non-profit corporation governed by an 11-member Board of Directors appointed by the President
and confirmed by the Senate. By law, the President must appoint six State court judges, one State court admin-
istrator, and four members of the public (no more than two of whom may be of the same politica party).

More information about the Ingtitute is available on the SJ web site (http://www.statejustice.org),
including:
» The Ingtitute's annua Grant Guidedine, quarterly newsdetter, and other publications

* Forms and instructions for al grant programs, including Project Grants, Technical Assistance Grants,
Curriculum Adaptation Grants, and Scholarships

* A list of al the grants SJlI has awarded since its inception

State Justice Institute
1650 King Street, Suite 600
Alexandria, VA 22314
(703) 684-6100
(703) 684-7618 (fax)
http://www.statejustice.org

9/00
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The State Justice Institute (SJI) has made numerous grants to national
organizations, to state judicial education programs and to gender bias task forces
in individual states in support of projects to enhance gender fairness in the
courts. Following is a list of the SJl-supported projects cited in this manual.

« American Judicature Society
SJI-99-042: A National Conference on Self-Represented Litigants Appearing in
Court, 1999.

« Judicial Council of California
SJI-96-089: Sexual Harassment Awareness and Prevention: Proposal for a Model
Curriculum, 1996.

« National Association of Women Judges
SJI-87-008: Minimizing Gender Bins in the State Courts, 1987.
SJI-89-062: Enhancing Gender Fairness in the State Courts, 1989.
SJI-91-019: Enhancing Gender Fairness in the State Courts, 1991.
SJ1-92-073-P92-1: Second National Conference on Gender Bins in the Courts:
Focus on Follow-Up, 1992.
SJI-97-089: Gender Fairness Strategies: Identifying Our Resources, 1997.

« National Center for State Courts
SJI-98-040: Planning Conference on Building Public Trust and Confidence in the
Justice System; 1998.
SJI-00-125: Implementing the Notional Action Plan to Improze Public Trust and
Confidence, 2000.

« National Judicial College
SJI-90-077: Gender Fairness Faculty Development Workshops, 1990

« National Judicial Education Program
SJI-92-003: The judicial Response to Stranger and Nonstranger Rape and Sexual
Assault: A Model Judicial Education Curriculum, 1992.
SJI-95-019: Adjudicating Allegations of Child Sexual Abuse When Custody is in
Dispute: A Model Curriculum for Judges and Court Personnel, 1995.
SJI-96-161: When Bias Compounds: Insuring Equal Treatment for Women of
Color in the Courts, 1996.
SJI-98-133: Understanding Sexual Violence: The Judicial Response to Stranger
and Non-Stranger Rape and Sexual Assault: A Self-Directed Model Judicial
Education Curriculum, 1998.
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« Washington State Office of the Administrator for the Courts
SJI-00-054: When Bias Compounds: Insuring Equal Justice for Women of Color
in the Courts: Curriculum Adaptation Grant, 2000.

Detailed information about these grants can be obtained from the SJI website
(www.statejustice.org, SJI grants).
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APPENDIX B

Gender Fairness Strategies Project
Maximizing Our Gains Invitational Conference
January 20-24, 1999
Athens, Georgia
Conference Participants List
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Gender Fairness Strategies: Maximizing Our Gains
Invitational Conference

Participants List

Task Force Implementation Committee Representatives

Alaska

Judge Patricia Collins

District Court Judge/ U.S. Magistrate
Alaska Joint State-Federal Court Gender
Equality Task Force

415 Main Street, Room 400

Ketchikan, AK 99901

Tel: (907) 225-3195

Fax: (907) 225-7849

Ms. Teresa White Carns

Senior Staff Associate

Alaska Joint State-Federal Courts
Gender

Equality Task Force

1029 W. 3rd Ave., Suite 201
Anchorage, AK 99501

Tel: (907) 279-2526

Fax: (907) 276-5046

E-mail: teri@ajc.state.ak.us

California

Judge Frederick Horn

Chair

Access and Fairness Advisory
Committee

Superior Court of Orange County

700 Civic Center Drive West

Santa Ana, CA 92702-1994

Tel: (714) 834-4751

Fax: (714) 834-6171

E-mail: fhorn@superior.co.orange.ca.us

Arline Tyler, Esq.

Senior Attorney

Judicial Council of California/AOC
Program Manager

Access and Fairness Advisory
Committee

455 Golden Gate Avenue

San Francisco, CA 94102-3660
Tel: (415) 865-4200

Fax: (415) 865-7664

E-mail: arline.tyler@jud.ca.gov

Colorado

Mr. Jim Benway

Co-Chair

Gender and Justice Committee
Colorado Judicial Branch

1301 Pennsylvania Street, Suite 300
Denver, CO 80203

Tel: (800) 888-0001

Fax: (303) 837-2358

E-mail:
Jim.Benway@judicial.state.co.us

Cathy Lemon, Esq.

Faegre & Benson

370 17th Street, Suite 2500
Denver, CO 80202

Tel: (303) 592-9000

Fax: (303) 820-0600

E-mail: clemon@faegre.com

Florida

Judge Gill Freeman

Florida Supreme Court Fairness
Commission

1351 NW 12th Street, Room 624
Miami, FL 33125

Tel: (305) 548-5478

Fax: (305) 548-5553

E-mail: gfreeman@jud11.flcourts.org

Ms. Mignon (Dee) Beranek
Florida Supreme Court Fairness
Committee

Deputy State Courts Administrator
Legal Affairs and Education
Division

Supreme Court Building
Tallahassee, FL 32399-1900

Tel: (850) 922-5079

Fax: (850) 922-9185

E-mail: beranek@flcourts.org

149



Georgia

Judge John Ruffin, Jr.

Co-Chair

Supreme Court Commission on Equality
408 State Judicial Building

Atlanta, GA 30334

Tel: (404) 656-3458

Fax: (404) 651-8139

Chara Jackson

Director, Suite 572

244 Washington St. SW

Atlanta, GA 30334

Tel: (404) 463-4678

Fax: (404) 656-2253

E-mail:
jacksonc@supreme.courts.state.ga.us

Ms. Marla Moore

Assistant Director for Judicial Liaison
Supreme Court Commission on Equality
Suite 550, 244 Washington Street, SW
Atlanta, GA 30334-5900

Tel: (404) 656-6447

Fax: (404) 651-6449

E-mail: moorem@aoc.courts.state.ga.us

Massachusetts

Ms. Lois Frankel

Human Resources Coordinator
for Gender Issues

Gender Equality Advisory Board
2 Center Plaza

Boston, MA 02108

Tel: (617) 742-8575

Fax: (617) 227-9738

Ms. Eve Blakeslee

First Assistant Clerk

Franklin County Superior Court
425 Main Street

PO Box 1573

Greenfield, MA 01302-1573

Tel: (413) 774-5535

Fax: (413) 774-4770

New Jersey

Ellen O’Connell, Esq.

Supreme Court Committee on Women
in the Courts

Skadden, Arps, Slate, Meagher & Flom
One Newark Center, 18th Floor
Newark, New Jersey 07102-5297
Main Tel: (973) 639-6800

Fax: (973) 639-6858

E-mail: eoc@sswhb.com

Ms. Marilyn Slivka

Manager, Special Programs
Supreme Court Committee on Women
in the Courts

New Jersey Administrative Office of
the Courts

P.O. Box 988

Trenton, NJ 08625

Tel: (609) 984-2172

Fax: (609) 633-7142

E-mail:
Marilyn_Slivka@judiciary.state.nj.us

New York

Justice Betty Ellerin

Chair

New York Judicial Committee on
Women in the Courts

27 Madison Avenue

New York, NY 10010

Tel: (212) 340-0457

Fax: (212) 889-4412

Jill Laurie Goodman, Esq.

Counsel

New York Judicial Committee on
Women in the Courts

25 Beaver Street - Room 878

New York, NY 10004

Tel: (212) 428-2794

Fax: (212) 428-2793

E-mail: jgoodman@courts.state.ny.us
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Texas

Barbara Rosenberg, Esq.

Chair

Gender Bias Implementation Committee
3811 Turtle Creek Blvd Suite 1900
Dallas, TX 75219

Tel:(214) 443-8000

Fax: (214) 443-8010

E-mail: b-rosenberg@misko.com

Ms. Vanessa Davila
Director of Minority Affairs
State Bar of Texas

PO Box 12487

Austin, TX 78711

Tel: (800) 204-2222 ext. 2035
Fax: (512) 463-1475

E-mail: vdavila@texasbar.com

Washington

Justice Barbara Madsen
Washington State Gender and Justice
Commission

Temple of Justice

P.O. Box 40929

Olympia, WA 98502-0929

Tel: (360) 357-2037

Fax: (360) 357-2103

Ms. Gloria Hemmen

Coordinator

Washington State Gender and Justice
Commission

P.O. Box 41170

Olympia, WA 98504-1170

Tel: (360) 705-5290

Fax: (360) 586-8869

E-mail: gloria.hemmen@courts.wa.gov

Judge Kimi Kondo

Washington State Gender and Justice
Commission

Seattle Municipal Court Judge

Public Safety Building

610 3rd Ave. Rm 1100

Seattle Municipal Court

Seattle, WA 98104

Tel: (206) 684-8708

Fax: (206) 615-0766
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Other Participants

California

Bobbie Welling, Esq.

California Center for Judicial Education
and Research

303 Second Street, N. Tower, Suite 450
San Francisco, CA 94107

Tel: (415) 356-6442

Fax: (415) 356-6445

E-mail: bobbie.welling@jud.ca.gov

Maryland

Ms. Deborah Unitus

Assistant State Court Administrator
The Select Committee on Gender Equality
361 Rowe Boulevard

Annapolis, MD 21401

Tel: (410) 260-1290

Fax: (410) 974-5577

E-mail:
Deborah.Unitus@courts.state.md.us

Steering Committee

Justice Christine Durham
Utah Supreme Court

450 South State

Salt Lake City, UT 84114
Tel: (801) 238-7945

Fax: (801) 238-7942

Justice Betty Ellerin
(See New York)

Judge Susan Finla

South Bay Judicial Court
500 Third Avenue

Chula Vista, CA 92010
Tel: (619) 691-4516

Fax: (619) 691-4438
E-mail: spfinlay@aol.com

Judge Gina Hale

Office of Administrative Hearings
800 Franklin Street, 1st Floor
Vancouver, WA 98660

Tel: (360) 690-7189

Fax: (360) 696-6255

E-mail: ghale@oah.wa.gov

Massachusetts

Ms. Gladys Maged

32 Pearl Street
Somerville, MA 02143
Tel: (617) 628-3986

Michigan

Lorraine Weber, Esq.

State Bar of Michigan

306 Townsend Street
Lansing, M1 48933-2083

Tel: (517) 346-6329

Fax: (517) 482-6248

E-mail: Ihweber@michbar.org

Judge (ret.) Marilyn Loftus
1 Claridge Drive #1013
Verona, NJ 07044

Tel: (973) 857-0275

Judge Judith McConnell

Superior Court

220 West Broadway

PO Box 122724

San Diego, CA 92112-2724

Tel: (619) 685-6148

Fax: (619) 515-8680

E-mail: jmcconsp@san-diego.ca.us

Judge Sheila Murphy
Presiding Judge

Sixth Municipal District
16501 South Kedzie Parkway
Markham, IL 60426

Tel: (708) 210-4170

Fax: (708) 210-4441

E-mail: cjisl@www.com
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Steering Committee (cont.)

Lynn Hecht Schafran, Esq.

National Judicial Education Program
395 Hudson Street, 5th Floor

New York, NY 10014

Tel: (212) 925-6635

Fax: (212) 226-1066

E-mail: Ischafran@nowldef.org
njep@nowldef.org

Dr. Norma J. Wikler

Apartado 110-410

Grecia 4100, Costa Rica, Central America
Mailing Address:

SJO 566

P.O. Box 025216

Miami, FL 33102-5216

Tel: (011-506) 494-6260

Fax: (011-506? 494-6260

E-mail: nwikler@sol.racsa.co.cr

Judge Barbara A. Zuniga

Contra Costa County Superior Court
Department Two, PO Box 911
Martinez, CA 94553

Tel: (925) 646-4002

Fax: (925) 646-2223

E-mail: bzuni@sc.co.contra-costa.ca.us
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Co-sponsoring Organizations Representatives

National Association of
Women Judges:

Ms. Darlene Averick
Executive Director

NAW]J

815 15th Street NW, Suite 601
Washington, D.C. 20005

Tel: (202) 393-0222

Fax: (202) 393-0125

E-mail: daverick@mci2000.com

Ms. Dale Colberts
Administrative Assistant
NAWJ

815 15th Street NW, Suite 601
Washington, D.C. 20005

Tel: (202) 393-0222

Fax: (202) 393-0125

Email: nawj@cwix.com

National Judicial College:

Mary Frances Edwards, Esq.
Director, Academic Department
NJC, University of Nevada

MS 358

Reno, NV 89503

Tel: (702) 784-1686

Fax: (702) 784-1253

E-mail: edwards@judges.org

National Center for State
Courts:

Ms. Carol Moninger
Information Specialist

NCSC

300 Newport Avenue
Williamsburg, VA 23187-8798
Tel: (757) 259-1826

Fax: (757) 259-1530

E-mail cmoninger@ncsc.dni.us

ABA Commission on
Women in the Profession:

Ellen Mayer, Esq.

Director

ABACOWP

750 North Lake Shore Drive
Chicago, IL 60611

Tel: (312) 988-5668

Fax: (312) 988-5688

National Judicial Education
Program:

Lynn Hecht Schafran, Esq.
Director, NJEP
(See STEERING COMMITTEE)

Ms. Juli Ana Grant

Program Associate

National Judicial Education
Program

395 Hudson Street, 5th Floor
New York, NY 10014

Tel: (212) 925-6635

Fax: (212) 226-1066

E-mail: jgrant@nowldef.org
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APPENDIX C

List of Gender Bias Task Forces and
Implementation/Standing Committees and Contact Names
As of Spring 2001
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Gender Bias Task Forces and | mplementation/Standing Committees
Asof Spring 2001

Alaska

Leroy Barker

Robertson, Monagle & Eastaugh
500 West 7th Ave.

Suite 1200

Anchorage, AK 99501

(907) 277-6693
ljbarker@romea.com

Justice Dana Fabe

Co-Chair

Joint State-Federal Gender Equality
Task Force

Alaska Supreme Court

303 K Street, 5th Floor

Anchorage, AK 99501

(907) 264-0622
dfabe@appellate.courts.state.ak.us

Hon. James T. Singleton

Co-Chair

Joint State-Federal Gender Equality
Task Force

U.S. District Court

222 West 7th Ave, #41

Anchorage, AK 99513-7524

(907) 271-3198

Arizona

Sharon Frye

Contact for the disbanded Arizona
Gender Bias Task Force

State Bar of Arizona

111West Monroe

Suite 1800

Phoenix, AZ 85003-1742

(602) 340-7302

Arkansas

Justice Robert L. Brown
Arkansas Supreme Court

625 Marshall St.

Little Rock, AR 72201

(501) 682-6864
robert.brown@mail.state.ar.us

Sheila Campbell, Esq.

Co-Chair

Arkansas State Bar Committee on
Opportunities for Women and
Minorities in the Law

217 W. 2nd St.

Little Rock, AR 72201

(501) 374-0700

sfcampbl@gte.net

California

Hon. Frederick Horn

Chair

Access and Fairness Advisory
Committee

Judicial Council of California
Superior Court

700 Civic Center Drive

Santa Ana, CA 92702

(415) 865-7671
fhorn@superior.co.orange.ca.us

Arline Tyler, Esq.

Staff Counsel

Access and Fairness Advisory
Committee

Judicial Council of California
Administrative Office of the Courts
455 Golden Gate Ave.

San Francisco, CA 94102-3660
arline_tyler@jud.ca.gov
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Colorado

Jim Benway

Co-chair

Gender and Justice Committee
Court Administrator

Colorado Judicial Branch

1301 Pennsylvania Street, Suite 300
Denver, CO 80203

(800) 888-0001 x.629
jim.Benway@judicial.state.co.us

Justice Mary J. Mullarkey

Co-chair

Gender and Justice Committee
Supreme Court of Colorado

2 East 14th Ave.

Denver, CO 80203

(303) 837-3771
Mary.Mullarkey@judicial.state.co.us

Connecticut

Robert Coffey

EEO Program Coordinator
Connecticut Judicial Branch
75 EIm Street

Hartford, CT 06106

(860) 722-
robert.coffey@jud.state.ct.us

Hon. Antoinette L. Dupont
Judge

Appellate Court

Apellate Court

231 Capitol Street

Drawer D, Station A
Hartford, CT 06106

(860) 548-2828

Judge Francis X. Hennessy
Deputy Chief Court Administrator
Superior Court

Office of the Chief Court Administrator

Drawer N, Station A
Hartford, CT 06106
(860) 548-2828

Delaware

Franny Maguire

Judicial Educator

Delaware Gender Bias Task Force
(Disbanded)

Administrative Office of the Courts
820 North French Street, 11th Floor
Wilmington, DE 19801

(302) 577-2480

District of Columbia

Dr. Cheryl R. Bailey

Assistant to the Executive Officer for
Planning and Policy Development
District of Columbia Courts

500 Indiana Ave, NW, Room 1500
Washington, DC 20001

(202) 879-1434

baileycr@dcsc.gov

Florida

Judge Gill Freeman

Chair

Florida Supreme Court Fairness
Commission

1351 NW 12th Street, Room 624
Miami, FL 33125

(305) 548-5478
gfreeman@jud1l1l.flcourts.org

Debbie Howells

Executive Assistant to the State Court
Administrator

Supreme Court Building

500 S. Duval Street

Tallahasee, FL 32399-1900

(904) 922-4370
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Georgia

Hon. Carol W. Hunstein

Chair

Supreme Court Commission on Equality
Supreme Court of Georgia

523 State Judicial Building

40 Capitol Square

Atlanta, GA 30334

(404) 656-3475
hunsteic@supreme.courts.state.ga.us

Chara Jackson, Esq

Program Director

Office of Commissions and Programs;
Supreme Court Commission on Equality
Office of Commissions and Programs
244 Washington Street, Suite 572
Atlanta, GA 30334-5900

(404) 463-6478
Jacksonc@mail.doas.state.ga.us

Linda A. Klein, Esq.
Gambrell & Stolz, LLP
Suite 4300, SunTrust Plaza
303 Peachtree Street, NE
Atlanta, GA 30308

(404) 221-6530
Iklein@gambrell.com

Hawalili

James E. Duffy, Jr., Esq.
Co-Chair

Fujiyama, Duffy & Fujiyama
Pauahi Tower #2700

1001 Bishop St

Honolulu, HI 96813

(808) 536-0802

Hon. Leslie A. Hayashi
Co-chair

District Court, First District
1111 Alakea Street
Honolulu, HI 96813

(808) 538-5003
lahayashi@hotmail.com

L. Dew Kaneshiro

Project Director

Supreme Court Committee on Equality
and Access to the Courts

P.O. Box 2560

Honolulu, HI 96813

(808) 539-4860
Idkaneshiro@hotmail.com

Idaho

Hon. Sergio Gutierrez
Judge

1115 Albany Street
Caldwell, ID 83605

Patty Tobias

Court Administrator
451 West State Street
P.O. Box 83720

Boise, ID 83720-0101
(208) 334-2246
ptobias@isc.state.id.us

Indiana

Hon. Ezra H. Friedlander

Judge

Court of Appeals of Indiana
Room 416, State House

200 West Washington Street
Indianapolis, Indiana 46204-2784
(317) 232-6892
efriedla@courts.state.in.us

Kim Jackson

Counsel

Indiana Supreme Court Commission on
Race and Gender Fairness

115 W. Washington Street

Suite 1080

Indianapolis, IN 46204

(317) 232-7639
kjackson@courts.state.in.us
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Hon. Patricia A. Riley

Indiana Court of Appeals

115 West Washington Street, Suite 1270
Indianapolis, IN 46204-3419

(317) 232-6902
priley@courts.state.in.us

Myra Selby

Chair

Indiana Supreme Court Commission on
Race and Gender Fairness

Ice Miller

One American Square

Box 82001

Indianapolis, IN 46282-0002

(317) 236-2100 x5903
selby@icemiller.com

lowa

David Boyd

Court Administrator
Department of State

Des Moines, 1A 50319

(515) 281-5241
david.k.boyd@jb.state.ia.us

Inga Bumbary-Langston, Esq.
Executive Assistant US Attorney
US Courthouse Annex

2nd Floor lowa State Capitol

110 E. Court Ave

Des Moines, 1A 50309

(515) 284-6480
inga.bumbary-langston@usdoj.gov

Kansas

Kansas Gender Bias Task Force
Executive Director

Kansas Bar Association

1200 SW Harrison

Topeka, KS 66612

(913) 234-5696

Kentucky

Jean Owen-Miller, Esq.

Chair

Committee on Equality of Opportunities
in the Profession, The

PO Box 712

Owensboro, KY 42302

(502) 926-2626

Louisiana

Judge Miriam Waltzer

Fourth Circuit Court of Appeal
1515 Poydras Street, 7th Floor
New Orleans, LA 70112

(504) 592-0933

Maine

James Glessner

Contact

Commission on Gender, Justice, and the
Courts

Administrative Offices of the Courts
62 Elm Street, PO Box 4820

Portland, ME 04112-4820

(207) 822-0792

Colleen Khaury

Chair

Maine Gender Bias Task Force
(207) 780-4520

Maryland

Deborah A. Unitas

Assistant State Court Administrator
State of Maryland Judiciary-
Administrative Office of the Courts
Maryland Judicial Center

580 Taylor Avenue

Annapolis, MD 21401

(410) 260-1290
Deborah.Unitus@courts.state.md.us
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Linda Lamone, Esq.

Chair

Select Committee on Gender Equality of
the Maryland Bar Association
Administrator

State Board of Elections

P.O. Box 6486

Annapois, MD 21401

(410) 269-2840x3000

Massachusetts

Honorable Nonnie S. Burnes
Associate Justice

Superior Court Department

John W. McCormack Post Office and
Courthouse

90 Devonshire Street, Room 1417
Boston, MA 02109

(617) 788-8130

Ms. Lois Frankel

Human Resources Coordinator for
Gender Issues

Administrative Office ofthe Trial Court
2 Center Plaza, 9th Floor

Boston, MA 02108

(617) 742-8575
frankel_I@jud.state.ma.us

Honorable Timothy H. Gailey
First Justice

Chelsea District Court

120 Broadway

Chelsea, MA 02150

(617) 660-9357
gailey_t@jud.state.ma.us

Michigan

Pamela Creighton
Coordinator

Michigan Supreme Court
PO Box 30048

Lansing, MI 48909

(517) 373-4835
creightonp@jud.state.mi.us

Minnesota

Hon. Russell Anderson

Associate Justice

421 Minnesota Judicial Center

25 Constitution Ave.

St. Paul, MN 55155

(651) 296-2484
russell.anderson@courts.state.mn.us

Janet K. Marshall

Director of Research and Planning
Minnesota Fairness Implementation
Committee

120 Judicial Center

25 Constitution Ave, Suite 120

St. Paul, MN 55155

(651) 297-7579
janet.marshall@courts.state.mn.us

Mississippi

Deanne Mosley

Special Assistant Attorney General
Mississippi Department of Education
P.O. Box 2174

Madison, MS 39130

(601) 359-2038
dmosley@mde.k12.ms.us

Missouri

Hon. William Ray Price, Jr.
Judge

Missouri Supreme Court
Supreme Court Building
PO Box 150

Jefferson City, MO 65102
(573) 751-4513
WPrice@osca.state.mo.us
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Daniel J. Ryan, Esq

Business Development Manager
Legal Group Spherion

4435 Main Street

Suite 845

Kansas City, MO 64111

(816) 753-4644
danryan@spherion.com

Kathlene S. Schoene, Esq.
Attorney

Peper, Martin, Jensen, Maichel &
Hetlage

720 Olive St, 24th Floor

St. Louis, MO 63101

(314) 421-3850

Hon. Laura Spith

Co-Chair

Missouri Gender Fairness
Implementation Committee; Missouri
Court of Appeals, Western District
1300 Oak

Kansas City, MO 64106

(816) 889-3611

Lawrence R. Tucker, Esq.
Armstrong, Teaftale, Schafly & Davis
2345 Grand Blvd.

Suite 2000

Kansas City, MO 64108

(816) 221-3420
Irtucker@armstrongteasdale.com

Montana

Klaus D. Sitte, Esq.

Attorney

Montanta Legal Services Association
304 North Higgins

Missoula, MT 59802

(406) 543-8343

mlsa@uswest.net

Nebraska

Judy Beutler

Associate Administrator
Administrative Office of the Courts
State Capitol, Rm. 1220

Lincoln, NE 68509

(402) 471-2921
jbeutler@nsc.state.ne.us

Hon. John M. Gerrard
Justice

Nebraska Supreme Court
PO Box 98910

Lincoln, NE 68509-0910
(402) 471-3736
jgerrard@nsc.state.ne.us

Nevada

Paula L. Quagliana

Chair

Nevada Commission for Women
41 Country Club Lane

Las Vegas, NV 89109

(702) 733-6488

New Jersey

Hon. Elaine Davis

Chair

Supreme Court Committee on Women
in the Courts

Hudson County Administrative
Building

595 Newark Ave

Jersey City, NJ 07306

(201) 795-6662
elaine_davis@judiciary.state.nj.us
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Ms. Marilyn Slivka

Manager, Special Programs

New Jersey Administrative Office of the
Courts

Supreme Court Committee on Women
in the Courts

P.O. Box 988

Trenton, NJ 08625

(609) 984-2172
Marilyn_Slivka@judiciary.state.nj.us

New Mexico

Kimberely A. Schavey, Esq.
2929 Coors Blvd.

Suite 306

Albuquerque, NM 87120-1425
(505) 839-1965
castaroony@earthlink.net

Robert M. St. John, Esq.

Attorney

Committee on Women in the Legal
Profession

PO Box 1888

Albuquerque, NM 87103

(505) 768-7338

New York

Justice Betty Ellerin

Chair

New York Judicial Committee on
Women in the Courts

27 Madison Avenue

New York, NY 10010

(212) 340-0457

Jill Laurie Goodman, Esq.

Counsel

New York Judicial Committee on
Women in the Courts

25 Beaver Street - Room 878

New York, NY 10004

Tel: (212) 428-2794

Fax: (212) 428-2793

E-mail: jgoodman@courts.state.ny.us

North Dakota

Sarah Andrews Herman, Esq.
Attorney

Dorsey & Whitney LLP

PO Box 1344

Fargo, ND 58107

(701) 235-6000
herman.sarah@dorseylaw.com

Hon. Mary Muehlen Maring
North Dakota Supreme Court
600 E. Blvd. Ave, Dept. 180
Bismarck, ND 58505-0530
(701) 328-4211

(701) 328-4480
MMaring@ndcourts.com

Ohio

Hon Alice Robie Resnick
Supreme Court of Ohio
2407 Edgehill Rd.

Toledo, OH 43615

(614) 466-3578
resnicka@sconet.state.oh.us
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Oregon

Ms. Debra Kohn Maryanov
Coordinator

The Access to Justice for All Committee
Supreme Court Building

1163 State Street

Salem, OR 97310

(503) 986-5611

fax (503) 986-5503

Pennsylvania

Nicholas P. Cafardi

Chair

Pennsylvania Supreme Court
Committee on Racial and Gender
Bias in the Justice System

900 Locust Street

Pittsburgh, PA 15282

(412) 396-6288

cafardi@duqg.edu

Lisette M. McCormick, Esq.
Executive Director

Pennsylvania Supreme Court
Committee on Racial and Gender
Bias in the Justice System

900 Locust St.

Pittsburgh, PA 15282

(412) 396-6288
mccormickm@dug.edu

Bunny Baum

Director of Judicial Services

PA Conference of State Trial Judges/PA
Bar Assoc Joint TF to Ensure Gender
Fairness in the Courts
Administrative Offices of the
Pennsylvania Courts

1515 Market St, 1428

Philadelphia, PA 19146

(215) 560-6325
bunny.baum@courts.state.pa.us

Hon. Stephanie Domitrovich

Judge

Erie County Court of Common Pleas
140 W. 6th Street, Rm. 223

Erie, PA 16501

(814) 451-6230
sdomitrovich@eriecountygov.org

Hon. Anthony Vandaro

Judge

Crawford County Court;
Crawford County Courthouse
903 Diamond Square
Meadyville, PA 16335

(814) 333-7493

Puerto Rico

Patricia Oton Olivieri, Esq.
Director, Secretariat of the Judicial
Conference

Supreme Court of Puerto Rico

PO Box 9022392

San Juan, PR 00902

Hon. Miriam Naveira de Rodon
Supreme Court of Puerto Rico
PO Box 2392

San Juan, PR 00902-2392

(787) 723-6033
naveira@caribe.net

Hon. Olivette Sagebien
Judge

PO Box 600619
Baymon, PR 00960-0619
(787) 641-6192
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Rhode Island

Hon. Francis J. Darigan, Jr.

Associate Justice

Superior Court of Rhode Island
Superior Court Licht Judicial Complex
250 Benefit St.

Providence, RI 02903

(401) 222-3250

Susan McCalmont

Assistant Administrator, Policy
Programs

Rhode Island Administrative O ffices of
the Courts

Room 705

250 Benefit Street

Providence, Rl 02903

(401) 222-2500
smccalmont@courts.state.ri.us

South Dakota

M. Christine Hutton

Professor

University of South Dakota School of
Law

414 E. Clarke

Vermillion, SD 57069
chutton@usd.edu

Tennessee

Judy Cornett

Professor

University of Tennessee College of Law
1505 W. Cumberland Ave.

Knoxville, TN 37996-1810

(423) 974-6824
cornett@libra.law.utk.edu

Monte D. Watkins, Esq.
Attorney

1510 Parkway Towers
Nashville, TN 37219
(615) 244-2432

Texas

Barbara Rosenberg, Esq.
Chair

Gender Bias Implementation
Committee

3811 Turtle Creek Blvd.
Suite 1900

Dallas, TX 75219

(214) 443-8000
b-rosenl@misho.com

Dr. Cynthia Spanhel

Director, Research & Analysis Dept.

State Bar of Texas
PO Box 12487

Autin, TX 78711-2487
(800) 204-2222 x2022

Utah

Hon. Leslie A. Lewis

3rd Judicial District of Utah
450 South State

Scott Matheson Bldg.

Salt Lake City, UT 84111
(801) 238-7514

Vermont

Hon. Denise Johnson
Judge

Vermont Supreme Court
111 State Street
Montpelier, VT 05609
(802) 828-3278

johnson@supreme.crt.state.vt.us
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Virginia

Edna Vincent, Esq.

Attorney

Surovell, Jackson, Colten & Dugan;
4010 University Drive, 2nd Floor
Fairfax, VA 22030

(703) 591-1300
evincent@surovelljackson.com

Washington

Justice Barbara Madsen
Supreme Court of Washington
Temple of Justice Building
P.O. Box 40929

Olympia, WA 98502-0929
(360) 357-2037
jb.madisen@courts.wa.gov

Ms. Gloria Hemmen

Coordinator

Washington State Gender and Justice
Commission

P.O. Box 41170

Olympia, WA 98504-1170

Tel: (360) 705-5290

Fax: (360) 586-8869

E-mail: gloria.hemmen@courts.wa.gov

West Virginia

Mary Dorkin, Esq

Attorney

Implementation committee to be
appointed by West Virginia Supreme
Court

Administrative Office of the Courts
West Virginia Supreme Court of
Appeals

Room E-400, State Capitol
Charleston, WV 25305

(304) 358-3815

Wisconsin

Meg Ford

Staff

Special Committee on Gender
Neutrality in Wisconsin

Office of Court Operations

110 E. Main Street, Suite 410 Madison
WI 53703-3356

608-2627-7764
meg.ford@courts.state.wi.us

Hon. Daniel S. George

Judge

Special Committee on Gender
Neutrality in Wisconsin

P.O. Box 368

Portage, W1 53901

(608) 742-9631
dan.george@columbia.courts.state.wi.us
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Judges Cite Gender Bias Task Force Reports

/_" By Lynn Hecht Schafran —\

Since 1984, trial and appellate courts have cited the
reports of the various task forces on gender bias in the courts
in eighty-nine cases, in twenty-five states, and in eight federal
cases. The issues addressed run the gamut from divorce and
custody, to judicial and lawyer conduct, to rape and murder.

Aude, 126 Md. App. 639, 730 A.2d 749 (1999), the Maryland
Court of Special Appeals upheld a trial court’s sanction
against two lawyers who used gender-biased tactics during
discovery. In discussing the long-standing history of gender
bias in courtrooms the court cited to the Maryland and New
Jersey task force reports directly and also to articles citing
several additional states’ reports. The court concluded:

While strategy and tactics are part of litigation, and throw-

ing your adversary off balance may well be a legitimate

tactic, it is not legitimate to do so by the use of gender-

based insults . . . . [W]e have long passed the era when bias

relating to seX . . . is considered acceptable as a litigation

strategy. Id. ar 658.

Of particular importance are the cases in which judges have
been reversed for gender bias. The leading case is Catchpole v.
Braniwon, 3G Cal. App. 4th 237, 42 Cal. Rptr. 2d 330 (Cal. C.
App. 1995). In this sexual harassment case, which set aside a
Jjudgment due to the gender bias of the trial judge and also held
that issues of gender bias did not have to be raised at the trial
level. the court adopted the definition of “gender bias™ in the
California gender bias task force

{Glender bias includes behavior or decision making of par- .

tcipants in the justice system which is based on or réveals

(1) stereotypical attitudes about the nature and roles of

women and men; (2) cultural perceptions of their relative

worth; and (3) myths and misconceptions about the social
and economic realities encountered by both sexes. /4. at

442 n2.

Similarly applying the California task force's definition, the
same appellate court had found judicial gender bias in a divorce
case three vears earlier. in the oral statements of a trial judge who
originally upheld the validity of a premarital agreement. In re
Marriage of Iverson, 11 Cal. App. 4th 1495, 15 Cal. Rptr 2d 70
(Cal Ct App. 1992). The appellate court held that the trial judge’s
perceptions, indicated by statements relating to marriage such as,
“And why, in heaven’s name. do you buy the cow when you get
the milk free ..., (Jd. at 1499) indicated his use of gender-biased
language and gender-based stereotypes in his decision-making
Process.

Gender bias task force reports have frequently been cited to
highlight courts’ common hesitancy to acknowledge the preva-

N

With respect to lawyers’ behavior, for example, in Mullaney v.

lence and seriousness of rape, sexual assault, and domestic vio-
lence. In Custody of Vaughn, 422 Mass. 590, 664 NE.2d 434
(Mass. 1996), for example, the Supreme Judicial Court of
Massachusetts ruled that the probate court erred when it failed to
make findings of fact about domestic violence before it granted
primary custody to a father and joint legal custody. Pointing to the
Massachusetts task force study, the court stated:

The Gender Bias Study concludes that our courts have too

often failed to appreciate the fundamental wrong and the

depth of the injury inflicted by family violence. In subtle

and overt ways, the decisions of courts fail to take these

factors into account and have treated them with insufficient

serjousness in making dispositions, particularly in cases
involving custody of children and the realignment of fami-

ly relationships in divorce and related proceedings. /d

at 596.

In federal proceedings respecting Congress’s authority to
enact a federal civil rights remedy under the Violence Against
Women Act for victims of gender-motivated violence, courts
repeatedly cited the task force reports as documenting the made-
quacy of state judicial systems in providing protection to such
victims. See, for example, Doe v. Mercer, 37 F. Supp. 2d 64
(Mass. 1999). where the court quoted Congress in saying,
“Collectively, these reports provide overwhelming evidence that
gender bias permeates the court system and that women are most
often its victims.” S: ReP. No. 103-138, at 49, Mercer at 69. See
also Timm v Delong, 59 F. Supp. 2d 944 (Neb. 1998); Kuhn v.
Kuhn, 98 C2395 (N.D. IlL 1999); Ericson v. Syracuse University,
45 F. Supp. 2d 344 (SD.N.Y. 1999). In the 54 Supreme Court
opinion holding that Congress exceeded its autbcmy both sides
pomtouxthar,mmewordsofthe
majonity, “the assertion that there is
pervasive bias in various state jus-
tice systemns against victims of gen-
der-motivated violence . . . is sup-
ported by a voluminous congres-
sional record . . . " The majority
cited the House and Senate reports
that rely on the task force reports.
US. v Morrison, 120 S. Ct. 1740
____(2000), 2000 LEXIS 3422,
*35. The dissent cited twenty-one
of these reports. /d. at *55.

Lynn Hecht Schafran

is a lawyer and the Director
L of the NOW LDEF National
Editor’s Note: Ms. Schafran pro- Judicial Education Program to
vides a discussion of some of the Promote Equality for Women and
cases cited in this sidebar on p. 48.  Men in the Courts, in New York.

J

pendence—are at risk. Second. as one employees, litigants. witnesses. jurors, and  election and self-improvement), we are
commentator has pointed out, “[tJhat those affected by substantive rules of expending too much time. money, and
women judges and lawyers who possess law—that the most privileged and power-  insttutional credibility if the results are
the privileges of formal and actual authori-  ful women in the system may themselves contaminated by bias and are. therefore,
ty can stll be subjected to minor and be disadvantaged by their gender in ways unreliable.
major harassment bears testament to the important to their work. Finally. given the i .
pervasive modes by which domination uses to which we put the results of judicial ~ Other Evidence of Gender-Related Bias
contnues.™ In other words, it does not performance evaluatgon (i.e.. voter educa- In addition to the widespread anecdotal
bode well for less privileged women— tion on the fimess of judges sitting for information and the limited empirical data
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GENDER BIAS CASE LAW

Mullaney v. Aude, 126 Md. App. 639, 730 A.2d 749 (1999)

A female plaintiff successfully sued a male defendant in tort
for infecting her with genital herpes. During plaintiff’s pre-trial
deposition she was asked to retrieve a document from her car.
As she left the room one of the defendant’s two male lawyers
said she was going to meet “[a]nother boyfriend™ at the car.
When both of plaintiff’s lawyers—a man and a woman—old
him that his remark was in poor taste and asked that he refrain
from further derogatory comments he slurred the female lawyer
and called her “babe.” When she objected he said,"At least he
didn’t call her bimbo.”. He continued to refer to her as “‘babe”
throughout the litigzm’on. For this and other discovery abuses
plaintiff’s lawyer sought and received a protective order and her
attommeys’ fees incurred in preparing the protective order and
attending the hearing. Defendant and his counsel appealed the
fee award. The Maryland Court of Special Appeals held, inter
alia, that defense lawyer’s deposition conduct constituted gen-
der bias warranting a protective order and attorneys’ fees, and
that the trial judge’s imposition of sanctions was consistent with
Maryland Code of Judicial Conduct Canon 3(A)(10) mandating
that “[a] judge shall require lawyers in proceedings before the
judge to refrain from manifesting by words or conduct. bias or
prejudice based upon . . . sex . . . against parties, witnesses,
counsel or others.” ;

Catchpole v. Brannon, 36 Cal. App. 4th 237, 42 Cal. Rptr.
2d 330 (Cal. Ct. App. 1995)

A young woman sued her employer and supervisor for sexu-
al harassment, assault and battery, and intentional and negligent
infliction of emotional distress. She alleged that her supervisor
maintained a hostile work environment and sexuaily assaulted
her. At trial a police detective testified that the supervisor admit-
ted the assault in a controlled call monitored by the police and
plaintiff testified that she did not physically resist. The trial
judge wrote in his Tentative Decision that the situation was
unbelievable, that plaintiff was at fault for not successfully
resisting, and that it could be inferred that she pursued her
supervisor. Plaintiff appealed on the ground of gender bias. The
court of appeals found “substance to these claims,” based on
“the tenor of the proceedings™ and the judge's *‘assessment of
appellant’s credibility.” The trial judge called sexual harassment
cases “detrimental to all concerned” and described this case as
“nonsense.” He showed extreme irritation at having to listen to
plaintiff’s witnesses and openly derided a rape crisis counselor.
He subjected the plaintiff alone among all the witnesses to a
scathing interrogation, asked her whether she blamed herself for
letting the assault happen, whether her father blamed her, and
whether she had considered “just leaving without your
clothes™? The court of appeals held that “the allegations of gen-
der bias [were] meritorious” and reversed and remanded for a
new trial before a different judge. The court wrote: “[T]he
phrase ‘due process of law’ . . . minimally contemplates the
opportunity to be fully and fairly heard before an impartial deci-
sion-maker. . . . The judge’s expressed hostility 1o sexual harass-

ment cases and the . . . misconceptions he adopted provide a
reasonable person ample basis upon which to doubt whether
appellant received a fair trial.”

In re Marriage of Iverson, 11 Cal. App. 4th 1495, 15 Cal.
Rptr. 2d 70 (Cal. Ct. App. 1992)

Cheryl Iverson appealed from a divorce judgment holding
that her premarital agreement was valid. The court of appeal
reversed and remanded for a new trial before a different judge.
The court held that the trial judge’s oral statement of decision
was so replete with gender bias that it was forced to conclude
that the wife could not have received a fair trial. The appellate
court wrote that it was “quot{ing] the judge's statement at length
to show that, in resolving disputed issues of fact, it is reasonably
clear that he entertained preconceptions about the parties
because of their gender . . . .” For example, the trial judge
described Cheryl Iverson as a “lovely girl” who “[h]ad nothing
going for her except for her physical attractiveness.” In response
to the husband’s assertion that he had not wanted to marry
Cheryl with whom he resided prior to marriage, the judge said,
“And why, in heaven’s name do you buy the cow when you get
the milk free. . . . [T]he impetus for marriage must be coming
from her side, because there’s nothing Mr. Iverson is going to
getout of it. . . . [Marriage is] a deprivation of his freedom.”
These statements led the court of appeal to find that “{tJhe reso-
lution of the credibility issues in the case thus may have been
based, at root, on Cheryl’s gender and physical atributes.

“. .. The day is long past when appellate courts can disre-
gard judicial action rooted in racial or sexual bias as harmless
error . ... .

Custody of Vaughn, 422 Mass. 590, 664 N.E. 434 (Mass.
1996)

A father brought an action to determine custody of his
eleven-year-old son. He and the boy’s mother had lived together
for approximately fifteen years. At trial there was extensive evi-
dence of the father’s “rages and violence™ toward the mother
and her two children by a previous marriage and his verbal and
physical abuse of the boy. There was testimony that he injured
the mother on numerous occasions and that police were called
approximately a dozen times. The child in question had wit-
nessed many of the episodes of abuse. There was also testimony
that the father was deeply involved in the child’s life and that the
boy wanted to spend more time with the father. The father init-
ated his custody suit the day after the mother obtained a
restraining order against him. The probate and family court
awarded shared legal custody and primary physical custody to
the father without making written findings of fact on the impact
of domestic violence on the child, the child’s safety. and the
father’s parenting ability. The Supreme Judicial Court cited
research showing the “profound impact” witnessing domestic
violence has on children and held that the probate court’s failure
to address this issue constituted reversible error. It remanded
with a directive that the probate court make such findings.
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Editor’s Note: This excerpt is adapted
Sfrom a 1999 memorandum written by
Lynn Hechu Schafran of the National
Judicial Education Program, entitled
“Narional Conference on Public Trust and
Confidence in the Justice System—An
Opportnity Created for Yow.” The memo
is directed 10 the various task forces. com-
missions. and implemeration committees
on gender. race, and ethnic bias.

The “National Conference on Public
Trust and Confidence in the Jusice
System,” sponspred by the Nagonal
Center for State Courts in cooperation
with the American Bar Association.
Conference of Chief Justices, Conference
of State Court Administrators. and
League of Women Voters. took place in
Washington. D.C., in May 1999 The near-
ly 400 artendees included teams com-
prised of the chief justice. state court
administrator, state bar president. and other
justice system leaders from each state.

Implementing Recommendations
Voted a Top Priority A

The focus of the conference was to
respond to two national surveys: the
ABA's “Public Perceptions of the U.S.
Justice System™ and the National Center
for State Courts” “*How the Public Views
the Courts.” A key finding of these surveys
was that women (both white and of color)
and men of color have less confidence in
the couns than do white men.

I'was a speaker on one of the confer-
ence panels titled “Potental Strategies,”
Le.. how 10 fix the problems that had
already been identified.! Panelists were
provided a list of strategies developed
from the teams’ preconference mestings
and asked to identify which of the strate-
gies we thought would be most useful. My
top choice was not on the list. The surveys
show that women and minorities’ lack
confidence in the courts bixt do not explain
wirv this lack of confidence exists. 1
reminded the audience that the why is doc-
umented in the state task force reports on
2ender. race. and ethnic bias in the courts.
which also present detailed recommenda-
tons for everyone in the justice system to
ameliorate the problems documented. |
pointed out that implementation of these

recommendations has been uneven, with
some states going full steam ahead and
others not even bothering to establish
implementation committees.

My overarching strategy, therefore, was
to “implement the recommendations of the
task forces on gender. race. and ethnic bias
in the courts and do so in a way that builds
on the successes in other states.” Building
on others’ successes meant using the
Gender Faimess Strategies hnplementarion
Resources Direcron, sent last December
10 every state court administrator, task
force, and implementation commitiee. to
familiarize them with what other states
had done to implement their own task
force's recommendations so that these
actions could be readily replicated or
adapted.

Afier the panel. breakout groups dis-
cussed the proposed strategies. My recom-
mendation had been added to the list on
which the attendees were asked to vote.
The final vote on strategies yielded the fol-
lowing six items as the top following
strategies:

« Improve education and training

« Make courts more inclusive and
outreaching

« Improve external communication

« Implement recommendations of
gender. race. and ethnic bias task forces
and replicate the successes in other
jurisdictions

« Share programs and activities among
the states that have been used to improve
public trust and confidence

* Resolve cases with reasonable
prompuess-—provide swift fair justice

Improving Education and Training

The top-ranked strategy was “Improve
educadon and training” This strategy
includes the many references to school
curricula about the courts and internal edu-
cation programs for judges, fawyers, and
court staff (the most common topics being
bias sensitivity training and ethics).

In addition, educating judges and oth-
ers on the substance of the areas in which
they are making decisions is imperative.
We would not let a dermatologst take up
open-heart surgery without additional
training, but we let all kinds of lawyers

(and even nonlawyers) without specialized
training decide cases where lives are also
at stake. It is critical that we change the
Justice system's anomalous paradigm and
that the “Improve education and training™
strategy focus not only on bias
sensitivity/ethics issues. but also on the
social science. medical. psychological.
economic, scientific. etc., knowledge that
must inform substantive decision making.
Task force implementation committees
should work with their state judicial edu-
cators to see that this need is met.

Use This Opportunity

Given that implementing task force
recommendations emerged as a top strate-
2y, now is the key moment to approach
your chief justice, state court administrator.
state bar president, etc., about taking
action. It is important to urge action within
a comprehensive framework that will
establish long-term implementation.
Cherrypicking a few projects does not
institutionalize change. A model frame-
work is provided by the Instiutionalization
Plan that appeared in the Gender Faimess
Strategies Implementation Resource
Directorv.

The issues and swrategies endorsed as
cntcal at the Natonal Conference on
Public Trust and Conficence in the Justice
System can take us a long way toward
implementing the recommendations of the
state task forces on gender, race, and eth-
nic bias in the courts and realizing our
goal of equal. informed justice. 1 urge vou
to take advantage of this opportunity to
meet with the leaders in your justice sys-
tem and to infuse our work with new ener-
gy and commitment.

Note

1. The complete manscript of this and other
conference panels can be found in a special
issue of Court Review; see “Potential Strategies
for Improving Public Trust and Confidence in
the Courts.” 36 CT. Rev. 63 (Fall 1999).

Author’s Note: The Gender Faimess
Strategies Implementation Resources
Directory can be vbtained from the
National Judicial Education Program for
820; Phone: 212/925-6635.
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GENDER BIAS AND THE
INSTITUTIONALIZATION
OF CHANGE

Lessons from the Ca

ifornia Experience

By JUDITH MCCONNELL AND KATHLEEN F. SIKORA

Editor’s Note: This article continues
the discussion of gender fairness and
the law, which was introduced iri The
Judges’ Journal’s Spring 2000 special
issue on “Gender Issues and the Legal
System.”

tion of judges and attorneys attend-

ed the Gender Faimess Strategies:
Maximizing Our Gains Invitational
Conference! in Athens, Georgia, to
consider the institutionalization of rec-
ommendations made over the previous
two decades by various state and feder-
al court gender bias task forces. The
conference drew representatives from
twelve geographically diverse areas to
explore the status of their jurisdictions’
gender bias task force proposals, most
particularly the barriers to and strate-
gies for successful implementation. A
major focus of the discussions involved
the essential ingredients set forth in
guidelines compiled by the National
Judicial Education Project (NJEP) end-
ted “Key Components to Achieve and
Secure Gender Fairness in the Courts.”

Thus, for the purposes of this art-
cle, “institutionalization™ means the
degree to which (1) gender bias rec-

In January 1999, a California delega-

lllustration by Andrew O. Alcala

ommendations have been implement-

ed, (2) the components set forth in the .

NJEP guidelines have been put in
place, and (3) both the recommenda-
tions and key components have
become part of the way the courts reg-
ularly do business.

The Athens conference served to
provide a new vigor to gender bias
efforts in the California courts and
resulted in a California Judicial
Council? Faimess Issues Meeting in
December 1999 to review the status of
more than 270 recommendations made
over the past ten years by three of its
own task forces. Further, in March
2000 the Judicial Council took action
that brought the work of many years
into its current planning process.
Initially designed to measure the
degree to which the recommendations
had been institutionalized, the process
itself became a mechanism to further
their implementation.

California’s Approach to Reform

Despite the importance of the
Athens conference to gender bias
efforts in California, it was but another
episode in the long history of
California court reform in this arena.

Indeed, California’s Judicial Council
Advisory Commitlce on Gender Bias
in the Courts,? established in 1988,
was not the first in the nation to study
the i xmpact of gender bias on the court
system,* but its effort was one of the
most extensive. In 1990, the Judicial
Council adopted sixty-eight recom-
mendations of this advisory committee
in the areas of civil law, criminal and
Juvenile law, courtroom demeanor,
domestic violence, and court adminis-
tration, and it subsequently formed the
Advisory Committee to Implement the
Gender Faimess Proposals to oversee
their implementation. Several recom-
mendations were adopted immediate-
ly. For example, Standards of Judicial
Administration’ section 1 was amend-
ed to ensure fairness, prohibit biased
conduct, and ensure unbiased deci-
sions. This statement of principle ele-
vated the importance of gender and
other fairness issues to a new level and
serves to this day as an aspirational
goal. Further, California Rule of
Court 1200 was adopted, mandating
education for judicial officers new to a
family law assignment, reflecting the
advisory committee’s finding that the
family law calendar was often under-
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staffed, undervalued, and assigned to
the newest, least experienced judicial
officers.

These two advisory committees
merely constituted the beginnings of
the examinaton of fairness issues in
the California courts. Several other
Judicial Council advisory committees
and special task forces have been
formed since 1990, including the
Advisory Committee on Racial and
Ethnic Bias (1991), the Court
Interpreters Advisory Panel (1991),
the Advisory Committee on Access
and Fairness® (1994), and the Special
Task Force on Court/Community
Outreach (1997). Throughout this
period—and again in 1999—state and
national studies have been undertaken
to measure public perception of the
courts.”

Progress after the Athens
Conference .

Energized by the Athens conference,
the California delegation urged forma-
ton of a joint legislative-judicial
Planning Committee to design a Judicial
Council Fairness Issues Meeting® with
three objectives: (1) to recognize both
the efforts and progress that have been
made in the judicial branch toward iden-
tifying and eliminating bias and achiev-

Judith McConnell
is a judge in the Superior Court in San Diego
County, California, and was a member of the

Advisory Committee on Gender Bias in the
Courts and the Advisory Committee to
Implement Gender Faimess Proposals.

Kathleen F. Sikora

is a lawyer for the California Administrative
Office of the Courts in San Francisco, California,
and provided stafl assistance for the Advisory
Committee on Gender Bias in the Courts

and the Fairness Issues Meeting

Planning Committee.

ing faimess; (2) to identify areas for fur-
ther improvement; and (3) to focus on
collaborative efforts between the judi-
cial, legislative, and executive branches
and other entities, such as the state bar
and public interest groups. Appointed
by the Administrative Director of the
Courts, the committee met in October
1999 1o plan a Judicial Council Issues
Meeting scheduled for December 1999.
Judge Judith McConnell and Assembly
Member Sheila James Kuehl, Chair of
the Assembly Judiciary Committee,
were appointed co-chairs.

Many different perspectives were
voiced during the planning committee
meeting. A sampling of certain com-
ments that were offered will highlight
the variety of viewpoints represented on
the committee:

* Faimess education still suffers from
resistance and negativity from some
judges. However, once judges attend a
program, most are positive, if not enthu-
siastic, about the experience. So, con-
centrated effort needs to be directed
toward the perception of fairness courses
and toward getting all judges to attend.

« If time away from the bench for
judicial education about gender and
other general fairness issues is a prob-
lem, the judiciary should petition the
legislature for more resources 10
ensure sufficient backup for judges.

» Many judges basically agree with

faimess initatives but are concerned
that the judiciary is spending so much
time analyzing and criticizing itself.

» Significant amounts of change in
court technology, demographics, and
diversity have occurred, and so too is
the “self-image” of the judiciary
evolving, from complete independence
to central organization and local man-
agement. Some judges resent these
changes.

* One major barrier to solving -
problems of bias is that attorneys and
staff still do not feel safe in communi-
cating their concerns about bias. -

* Many judicial officers are still reluc-
tant to deal directly with colleagues who
exhibit bias or insensitivity. :

*» More fairness education needs to
be provided locally.

* Addressing bias and fairmess
among the 18,000 court staff members

“statewide is critical to overall success.

« There are many layers of authori-
ty in the law—statutes, statewide -
rules, local rules, and standards——and
many judges and attorneys do not even
know what is expected or required of
them.

« Even if there is a rule or a stan-

_dard, how does one know that it is

being followed?

» The future of an independent judi-
ciary depends on public trust and confi-
dence in the courts; however, research
and surveys indicate that public percep-
tion of the courts is often driven by a
feeling of unequal reatment.

+ While California has engaged in
an ongoing effort to implement its task
force recommendations, the state
courts need to continue efforts to insti-
tutionalize fairness in a way that
invests people in it. )

e Courts need to recognize and
reinforce the progress that has been
made and to acknowledge that the
judiciary has led the way in efforts to
improve the quality of justice.

» Despite the difficulty of measure-
ment and definition, the judiciary-
needs 1o ascertain what progress has
been made and where to go from here.

Reassessment and Rededication

During the October meeting of the
planning committee, AOC staff was
directed to prepare two documents for
premeeting review by Council members
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before the December Faimess Issues

Meeting. First, staff was asked to revis-
it materials from a March 1997 Judicial
Council planning workshop whose pur-
pose had been to shift the focus from
the creation of a long-range strategic
plan to the prioritization of specific
objectives. Included in those 1997
materials had been a report on the
accomplishments from 1992 to 1995
under each of the Judicial Council’s five
goals and thirty-five policy directives.
What in 1997 had spanned sixteen pages
matured into a full-scale thirty one-page
narrative report updating three goals
related to access to justice: Goal [—
Access, Faimness, and Diversity; Goal
IV—AQuality of Justice and Service to
the Public; and Goal V—Education.
Second, staff was directed to compile
detailed and comprehensive tables
reflecting the status of 270 recommen-
dations, including subparts, set forth in
prior reports on gender, race/ethnicity,
and persons with disabilities. Although
this task was complex given the passage
of time, the difficuity of precision, and
the subjectivity of judgment, tabulations
indicated that of 161 original gender
bias recommendations, seventy-six were
wholly, substantially, or partially imple-
mented; implementation of forty-six
recommendations was ongoing or in
progress; seventeen recommendations
had not been implemented; and the sta-
tus of twenty-two was unknown.

At its December 1, 1999 Faimess
Issues Meeting, the Judicial Council
identified twenty-two issues as possibly
meriting further action, and on March
16, 2000, the Council recommended the
following nine projects for further action:

* culturally competent, local court
self-help centers;

* a study of the needs of children in
court;

* education for judges and court staff
on handling of pro se litigants;

* training for court clerks on the

CHRONOLOGY OF CALIFORNIA’S FAIRNESS INITIATIVE

1987 Judicial Council Advisory Committee on Gender Bias in the
Courts appointed by Chief Justice Malcolm M. Lucas; co-
chaired by Judge David M. Rothman (Ret.), Los Angeles
Superior Court, and Senator Diane E. Watson, California State
Senate.

1990 California Judicial Council received report of Advisory
Committee on Gender Bias in the Courts; Council approves all
sixty-eight recommendations. Advisory Committee to
Implement the Gender Fairness Proposals appointed, chaired
by Justice Ronald M. George, Court of Appeal, Los Angeles.

1991  Advisory Committee on Racial and Ethnic Bias in the Courts
appointed by Chief Justice Malcolm M. Lucas; co-chaired by
the late Supreme Court Justice Allen E. Broussard and
Supreme Court Justice John A. Arguelles (Ret.).

1992  Judicial Council adopts rule of court mandating education for
judicial officers newly assigned to family law.

1992  Judicial Council adopts first strategic plan. Access and fairness
adopted as first of five goals.

1994  Advisory Committee on Access and Fairness appointed by
Chief Justice Ronald M. George; chaired by the late Judge
Benjamin J. Aranda lll, Los Angeles Municipal Court; now
chaired by Judge Frederick P. Horn, Superior Court of Orange
County.

1996 Judicial Council adopts rule of court mandating three weeks
of education for new judicial officers.

1997  Advisory Committee on Racial and Ethnic Bias in the Courts
issues conclusions and recommendations. Council receives
report and refers recommendations to various advisory com-
mittees for action.

1997  Special Task Force on Court/Community Outreach appointed
by Chief Justice Ronald M. George; co-chaired by Judges
Veronica S. McBeth, Superior Court of Los Angeles County,
and Judith McConnell, Superior Court of San Diego County.

1998  Chief Justice Ronald M. George issues policy directive request-
ing all judicial officers and court staff to participate in fairness
education programs.

1999  Special Task Force on Court/Community Outreach issues report
to Judicial Council.
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meaning of “legal advice”;
= in-house interpreters;

the courts.

» unified family courts;

» regionalized court interpreter
services;

» centralized translation of forms and
documents; and

Lessons Learned

time has passed from initiation to
implementation, the California

s increased resources for children in

Although a significant amount of

10.
11.

12.

13.

14.

15.

KEY COMPONENTS TO ACHIEVE AND
SECURE GENDER FAIRNESS IN THE COURTS

Reprinted with permission from the
National Judicial Education Program

(212) 925-6635, fax (22) 226-1066, njep@nowldef.org

1. A standing committee on gender fairness.
. Staff and funding to carry out the work of implementation on a

long-term basis.

. Education for judges, court personnel, and judicial nominating and

disciplinary commissions on an ongoing basis.

. Gender-fairness initiatives that address the different court-related

issues confronting women of diverse racial and ethnic backgrounds
and lifestyles. :

. Codes of conduct for judges, court personnel, and lawyers that

address gender bias with specificity.

. Legislation recommended by the task forces and implementation

committees.

. Gender-neutral/gender-appropriate language in courtrooms, court

rules and correspondence, jury instructions, opinions, and other
court communications.

. Mechanisms for handling formal and informal complaints of gen-

der bias.

. Initiatives to ensure gender fairness in the judicial nomination, elec-

tion, evaluation, and disciplinary processes.
Initiatives to ensure gender fairness in court employment.

Collection of necessary data to monitor known areas of gender bias
and identify new problems on an ongoing basis.

Collaboration and alliances with other groups, both inside and out-
side the court system, that can implement task force recommenda-
tions, monitor progress, and initiate new activities.

Wide diffusion of the task force’s findings and initiatives to entities
such as district attorney/public defender offices, police, academic
institutions including law schools and community organizations.

Periodic evaluation to assess the task force’s implementation
efforts, analyze their effect on reducing gender bias in the courts,
and identify new problem areas.

Initiatives to ensure that each court planning and reform effort
addresses the relevant gender fairness concerns.

Judicial Council gender, race/ethnic,
and persons with disabilities reports
have not languished on the shelf.
Indeed, the original gender bias
report—our state’s first—seems in ret-
rospect to have been prescient. Some
action has been taken on approximate-
ly 90 percent of those recommenda-
tions and this analysis and dynamic
response have continued to the present
day. If one overarching theme of
California’s gender bias report was
that issues related to women and chil-
dren were systemically relegated to
less imiportant status and given less
money, staff, and attention, that per-
ception and its reality have changed
and are continuing to change.

‘When reviewing all the reports
together, it has became evident that
many issues overlap or intersect. With
deference to both “identity” and
“coalition” politics, initially some dis-
comfort about conducting separate
studies on gender, race/ethnicity, and
disabilities existed. For some who dis-
liked the faimess initiative altogether,
separate inquiries led to accusations of
special treatment. In retrospect, how-
ever, having each study focus in depth
on separate needs and interests was
the best course. It might now be said
that ten years of honoring differences
has enabled us to realize and see with
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g-eater clarity the true dimensions of
the “big picture.” The December 1999
Issues Meeting offered just such an
opportunity. By placing the reports
side by side, new patterns emerged
and novel approaches could be
considered.

One dynamic we certainly experi-
enced and learned more about was
how change occurs within the judicial
branch. To the extent that bias recom-
mendations were not implemented, we
believe several factors were at play.
First, recommendations that fell out-
side the Council’s direct purview were
less likely to be implemented, and
from this we conclude that increased
interagency collaboration is needed.
Second, institutionalization of recom-
mendations contained in later reports
was not as far along as that based
‘upon proposals in the original gender
bias report. We assume that this
reflects the chronological sequence of
the reports themselves—and that these
will reach fruition in the foreseeable
future—but time will tell. ‘

As to the factors that directly
affected the recommendations that
have been implemented, they are

numerous and diverse. While some of
these may be unique to the California
experience, we believe that most will
apply to the institutionalization of
change in court systems. Although the
following list is not comprehensive,

In the Archives...

The following is a brief list of
past articles that The Judges’
Journal has published on the topic
of gender fairness. To purchase
back issues of The Judges’ Journal
contact the ABA Service Center at
800/285-ABAl.

“Affirmative Action Can Mean
the Best Person for the Job,”
Kessler, Gladys, Vol. 22, No. 4,
Fall 1983, p. 12.

“Credibility in the Courts: Why
Is There a Gender Gap?” Schafran,
Lynn Hecht, Vol. 34, No. 1,
Winter 1995, p. 5.

“Family, Gender & Sexuality,”
Law, Sylvia A, Vol. 26, No. 3,
Summer 1987, p. 22.

“How Stereotypes About Women
Influence Judges,” Schafran, Lynn
Hecht, Vol. 24, No. 1, Winter 1985,
p- 12.

“Looking at Lady Justice's
Prejudices,” The Editors, Vol. 24,
No. 1, Winter 1985, p. 4.

“Ruling Without Bias,” Lindsley,
Byron F, Vol. 24, No. 1, Winter
1985, p. 18. ’

“Sex Discrimination in the
Selection and Participation of Female
Jurors: A Post—].E.B. Analysis,”
Currie, Cameron McGowan and
Aleta M. Pillick, Vol. 35, No.1,
Winter 1996, p. 2.

“State Findings on Discrimination
Against Women in the Courts,”
Allen, Laura R., Vol. 29, No. |,
Winter 1990, p. 23.

“Women and the Law,” Murray,

Florence K., Vol. 29, No. 1, Winter
1990, p. 18.

we would urge all persons or organi-
zations interested in positive change tc
consider carefully some of the practi-
cal lessons gleaned from this process:

« The judiciary took the lead in
examining fairness in the California
courts.

« Three consecutive chief justices
and two consecutive administrative
directors supported the fairness
initiative.

» Leaders in the state bar and the
legislature supported the initiative.

« Leaders on the Governing
Committee (and other committees) of
the AOC’s Center for Judicial
Education and Research required inte-
gration of faimess issues into judicial
and court staff education.

» Staff and budget were allocated t
implement the projects.

« Some changes occurred as a
direct result of the gender bias report
through implementation committees.
Other changes, however, occurred in
less linear way. Implementation was
not, fortunately, the responsibility of
one or two committees, or controlled
too rigorously by one group or persor
Access to justice affects every aspect
of our work in the judicial branch anc
is directly related to public trust and
confidence, judicial independence, an
other initiatives that seek to define th
role of the courts in today’s society.
Thus, we are virtually certain that
some gender bias recommendations
were implemented by entities, includ
ing those within the AOC, that had nt
idea that the recommendations them-
selves, much less the gender bias
report, existed. Would those changes

" have occurred anyway, or as soon, ha

there been no gender bias report? We
do not know, but we doubt it. What v
now know is that there was a report
and most of the original recommendt
changes did indeed occur.

Notes

1. Chaired by Justice Betty Weinberg
Ellerin, Associate Justice, Appellate
Division, Supreme Court of the State of
New York, and funded by the State Justit
Institute, the Gender Faimness Strategies
Conference was cosponsored by the
National Association of Women Judges,
the National Judicial College, the Natior
Center for State Courts, the American B
Association Commission on Women in t
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Profession, and the National Judicial
Education Program (NJEP). Lynn Hecht
Schafran, NJEP Director, and Norma J.
Wikler, NJEP Founding Director, directed
the conference.

2. The Judicial Council of California is
the policy-setting body for the California
state court system as provided by
California Constitution article VI. Chaired
by Chief Justice Ronald M. George, the
Council is composed of fourteen judicial
officers, two legislative members (one
from each house of the legislature), four
state bar members, and six advisory mem-
bers, including state court administrators.

3. Advisory committees to the Judicial
Council are appointed by the chief justice,
report directly to the Council, and serve
both to advise on and carry out Council
policy.

4. The former chief justice of New

- V] A

tion of justice;

and

Jersey, Robert N. Wilentz, was the first to
appoint a task force to investigate gender
bias in the courts. Chaired by Judge
Marilyn Lottus, the task force published
its first report in 1984 and its second in
1986.

5. Standards of Judicial Administration,

while not mandatory, serve as guidelines
for court practice and procedure.

6. The current Judicial Council
Advisory Committee on Access and
Fairness includes subcommittees on gen-
der, race/ethnicity, persons with disabili-
ties. sexual orientation, women of color,
and education.

7. California studies include Justice in
the Balance 2020, Report of the
Commission on the Future of the
California Courts, 1993, and
CommScience's Faimness in the California
State Courts: A Survey of the Public,

. promotmo a dialogue between the bench and bar and among
Jjudges of various jllI‘lSdlCthl’lS e e : -
* presenting timely a.I'tICICS on 1mportant Junsprudentlal subJects

Attorneys and Court Personnel, 1994.
National studies include Perceprions of the
U.S. Justice Svstem, American Bar
Association. February 1999, and How the
Public Views the State Courts: A 1999
National Survey, National Center for State
Courts & Hearst Corporation, May 1999.

8. Devoted to in-depth review and dis-
cussion of current judicial branch matters,
Issues Meetings include an education com-
ponent that provides background informa-
tion, research, and comparative data, fol-
lowed by full Council discussion. While
no formal Council action is taken, results
might include a request for further study,
referral of issues to a standing advisory
committee, direction that issues be placed
on a later business meeting agenda, or no
further action.

»
- @

The Judges’ Journal is the official quarterly publication of the
Judicial Division of the American Bar Association. The Journal’s goal [
is to help fulfill the Division’s mission to assure efficient, effective,
professional, fair, and impartial delivery of justice and dispute resolu-
tion throughout the nation.
The Judges’ Journal accomplishes this goal by:
e publishing practical articles and reportinv innovations to assist
judges, lawyers, and court administrators in improving the adrmmstra—

* imparting news of significant developments in the work of the
Judicial Division and its conferenc_es and committees. -~ - -

The views espoused in the articles contained in The Judges’ Journal
are those of the authors, and do not necessarily represent the views or
opinions of the Judicial Division or the American Bar Association.
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APPENDIX F

Strategies for Individuals
Who Want to Mobilize Support
for Their Implementation/Standing Committee
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Strategies for Individuals Who Want to Mobilize
Support for Their Implementation/Standing
Committee

Individuals can make a difference in the gender fairness movement. They
can act independently and they can mobilize the organizations to which they
belong. Below is a sample of the inquiries individuals have made to the National
Judicial Education Program.

1. 1 was a member of my state’s delegation to the National Conference on Public
Trust and Confidence in the Courts. | know the Conference voted to make
implementing the recommendations of the gender, race and ethnic bias task
forces a top priority for all states. However, in my state | do not see any
activity in this direction. How can | spur action?

Join together with others on your delegation who care about this issue.
Find out if there is an internal court entity charged with this responsibility, e.g., a
Gender Fairness Task Force Implementation Committee. If there is, request a
meeting with this group in order to learn what obstacles they are encountering
and how you can be helpful in supporting their work. If there is no such group,
or if your efforts are unsuccessful, approach your chief justice and state court
administrator directly to ask how they plan to carry out this mandate and how
you can participate. If they are not responsive, turn to organizations outside the
courts (see below). This is not a one-time inquiry. Implementing these
recommendations requires an ongoing commitment. Utilize the Gender Fairness
Strategies Project Implementation Resources Directory to learn about the wide array
of products and projects other states created in response to their Task Force’s
recommendations that can be replicated in your state.l

2. How can | involve my bar association in implementing task force
recommendations, evaluation and generating the understanding that this must
be an ongoing concern?

Bar associations are playing a vital role in institutionalizing the work of
the Task Forces and extending the reach of the national effort to eliminate gender
bias in the courts. The 2001 annual meeting of the National Conference of Bar
Presidents will include a program on how bar associations can implement the
recommendations of the task forces on gender, race and ethnic bias task forces.
Many Task Forces made specific recommendations for bar associations in such

1 The Implementation Resources Directory is a compilation of benchbooks, legislation, court
rules, codes of conduct, education programs, collaborations and other products and
projects created by Gender Bias Task Force Implementation Committees and
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areas as lawyer education, which obviously fall to the Bar to implement. Bar
associations are also collaborating with Gender Bias Task Forces and
Implementation Committees and co-sponsoring activities ranging from
educational programs to support for legislation. Task Force reports also serve as
a stimulus for bar associations to act independently, establishing special
committees on gender bias and charting their own strategies for reform.

Think about whether to involve your bar association as a whole, or
through a section or committee. Read the Implementation Resources Directory? to
learn about actions taken by other bar associations and develop areas of special
interest to your group. Your level of activity could range from supporting a
single piece of legislation to conducting an evaluation of the entire
implementation effort.

3. My state had a gender fairness task force, but has never followed through on
implementation. Is there anything that I, as an individual concerned citizen, can
do?

Yes, you can take action both as an individual and a member of a group.

As an individual, you can write letters to your chief justice; state court
administrator; the presiding judge in your county; your local, county and state
bar presidents; anyone influential in the court system; and the press. Make your
letter as specific as possible and request a detailed response. For example, you
can say that you read your state’s Task Force report, noted that it makes many
concrete recommendations and want to know the status of each of them. Be
persistent about getting answers.

Then, think about the organizations to which you belong. Which of them can
you mobilize to pressure the court into action? Look at the Implementation
Resources Directory for examples of actions that these groups might undertake on
their own and try to match the organization to a suitable activity. Organizations
such as the League of Women Voters, come readily to mind. But do not stop
there! Maybe you belong to a religious organization concerned about the impact
of domestic violence on children. Ask this group to initiate legislation requiring
that domestic violence be taken into account in custody decisions and that
anyone in the court system involved in decision-making responsibilities in this
area have training on the impact of domestic violence on children. (See the
Implementation Resources Directory at 125-138.).

As another example, any kind of organization concerned with good
government should take a hard look at how the state judicial conduct
commission operates. Too many of these organizations operate in total secrecy,

2 At 147-151.
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and the public has no idea of what is happening. Your organizations should
insist on an open system and training on gender fairness for the judicial
disciplinary commission. (See the Implementation Resources Directory at page 75).

Your organization can also encourage the media to undertake an active
role by following the implementation story, giving kudos for the progress made
and pointing out work still to be done and the ongoing nature of this reform
effort.

4. | am a member of my state/city’s Commission on the Status of Women. Is
there a role for us to play?

Commissions on the Status of Women can play an important role in
spurring and monitoring the implementation of Task Force recommendations.
First, find out what is happening in your state. Did your supreme court appoint
a Task Force on Gender Bias in the Courts? What were its recommendations? Is
there an Implementation or Standing Committee actively working on those
recommendations? Does the committee have funding? Who chairs it? Who
staffs it? Does it meet? Have there been reports? What are the procedures in
place to evaluate the status of implementation and the effectiveness of
recommendations? What level of commitment exists in your state on the part of
the chief justice and court administrator, the legal and judicial education
community and the courts themselves?

The Task Force’s recommendations are addressed to judges, court
administrators, judicial educators, judicial selection and disciplinary
commissions, lawyers, bar associations, prosecutors, police, law professors and
legislators. Find out what these groups and other organizations relevant to the
court and justice system are doing to implement the recommendations
concerning them. For example, how does your judicial conduct commission deal
with complaints of gender bias? Are local law schools making an effort to adapt
their curricula to reflect the task force’s recommendations germane to them?

If there is a currently active Task Force, Implementation or Standing
Committee, meet with it to learn how your Commission can facilitate its work.
Having an outside organization monitoring the courts and letting that activity be
known is extremely valuable.

If there has been no formal Task Force or if there is no ongoing
implementation/institutionalization effort, find out what steps your state has
taken to promote gender fairness in the courts. For example, new court rules,
judicial education programs, court employment policies, changes to your code of
judicial conduct and rules of professional responsibility or the adoption of the
adoption of legislation prompted by the task forces. Has your state adopted any
of the recommendations of other state or federal task forces?
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One very good way to answer these questions is to meet with your chief
justice. Inform the chief justice that the Commission on the Status of Women is
aware of the Task Force’s recommendations and plans to hold the courts
accountable for implementing them. Ask your chief justice what is happening
and what the long-term plans are for implementing and institutionalizing
reforms. Meet also with your state’s committee on Public Trust and Confidence
in the Courts. How are they carrying out the mandate of the National
Conference on Public Trust and Confidence in the Justice System to make
implementing Task Force recommendations a priority?3

Once you know what is happening, evaluate the effectiveness of
implementation efforts to date. Depending on how much time and energy the
Commission has to put into this, you may want to hold public hearings to assess
the situation according to community members who are consumers of and
participants in the courts. These hearings can be broadly focused on all the Task
Force’s recommendations or limited to one area such as domestic violence,
divorce, or juveniles. You can also conduct focus groups with some of the key
actors who are affected by the climate of the court system such as rape crisis
center workers, domestic violence victim advocates and family law
organizations. Another method is to host listening sessions with lawyers, judges
and court personnel to learn their perceptions of the problems identified by the
Task Forces and whether they are being solved.

Whatever the efforts have been to implement recommendations and
evaluate their impact, your Commission should monitor and publicize the
progress of implementation. Make a report card listing all of the
recommendations with their current status and their effectiveness and publish it
in your newsletter. Include articles about gender bias in the courts and the Task
Forces. And let the Task Forces and Implementation/Standing Committees
know that you are following and support their work.

Build up networks to help you track this work now and into the future.
There are others who are actively involved in monitoring the courts, such as the
League of Women Voters; women’s bar associations; committees on women and
minorities in the profession of your local, city and state bar associations; and
court watching groups. Contact the Task Force on Racial and Ethnic Bias in the
Courts if there is one in your state and find out how you can collaborate. Find
out who all the players are and be the catalyst for organizing and building a
network. One such network is the Gender Bias Task Force listserve, an email

3 At the National Conference on Public Trust and Confidence in the Justice System in
May 1999, 500 justice system leaders, including almost every chief justice, state court
administrator and state bar president, voted to make implementing the
recommendations of the gender, race and ethnic bias task forces a priority. To learn
more about the conference go to the website of the National Center for State Courts
www.ncsconline.org.
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discussion group hosted by the National Judicial Education Program (NJEP).4
Judges, task force members, court personnel and the like can post questions, seek
help when stumbling, and share successful ideas. Individuals who cannot attach
their name to their postings due to the dynamics within their state may email
messages through NJEP to ensure confidentiality.

5. | am active in a domestic violence/sexual assault coalition. How can we
further the work of the Implementation/Standing Committee?

Issues of violence against women, both domestic violence and sexual
assault, received extensive attention in all the Task Force reports. It would be
entirely appropriate for your organization to be actively involved in ensuring
that the relevant recommendations from your state’s Task Force are
implemented. First, read the report and learn what the recommendations were.
Second, determine the extent to which they have been carried out. If little
evaluation has been done, this may be the project your coalition should
undertake.> Third, determine whether and how you can work with and support
your state’s Implementation/Standing Committee. Fourth, if that kind of
collaboration is unavailable to you, decide what pieces of this work you can take
on for yourselves. Read the Implementation Resources Directory to learn about the
many activities—e.g., legislation, court rules, education for judges, court
personnel and guardians ad litem, etc.—that your coalition might undertake or
support.

4« Email njep@nowldef.org to subscribe to the list.

5 For models, see Sarah Eaton & Ariella Hyman, The Domestic Violence Component of
the New York Task Force on Women in the Courts: An Evaluation and Assessment of
New York City Courts, 19 FORDHAM URBAN LAW JOURNAL 391 (1992), and Lynn Hecht
Schafran, PLANNING FOR EVALUATION: GUIDELINES FOR TASK FORCES ON GENDER BIAS IN
THE COURTS (1989) available from the National Judicial Education Program at 395
Hudson St, 5th Floor, New York, NY 10014, (212) 925-6635, njep@nowldef.org. The
Fordham Urban Law Journal article describes the impact of the recommendations of the
New York Task Force on Women in the Courts on the New York City Courts. Planning
for Evaluation includes a survey instrument used with all New Jersey domestic violence
shelters in an evaluation of that state Task Force’s impact.

187



6. 1 am a law professor teaching in a related area. How can my colleagues and |
support this work?

In addition to taking cues from all the other strategies mentioned above,
you are in a unigue position to provide “warm bodies” to the implementation
effort. Implementation/Standing Committees are usually strapped for staff and
funds and would welcome volunteers for a variety of projects. For example, you
might give academic credit to a student for carrying out a particular project
under joint supervision from you and the Committee. Or, you could supervise a
student in a study or other project related to the Task Force’s work from which
everyone can benefit. See page 105 of the Implementation Resources Directory for
an example.

You can also support this work indirectly by following the Task Force’s
recommendation for law schools that they address in their curricula the gender
bias problems described in the Task Force reports, and work to eliminate gender
bias in their own institutions. See page 154 of the Implementation Resources
Directory for examples of actions law schools have taken in this regard. With
respect to documenting and eliminating gender bias in law schools themselves,
utilize the materials developed by the American Bar Association Commission on
Women in the Profession.5

7. As a non-legal academic with an interest in women’s issues, what role might
I play?

Because Task Forces and Implementation/Standing Committees are
typically made up of lawyers and judges, these groups usually lack expertise in
social science methodological skills. Yet knowledge and experience in this area is
vital to the implementation of a number of recommendations and to evaluation
studies. If your expertise falls into this area, you, and perhaps your graduate
students, could play an important role by offering your services. These
Committees are always short-staffed. Thus, providing unpaid graduate or
undergraduate student interns can be extremely helpful.

6 Don’t Just Hear it on the Grapevine: Studying Gender Questions at Your Law School (1998)
available from the ABA Commission on Women in the Profession, 750 North Lake Shore
Drive, Chicago, IL. 60611, (312) 988-5000, mayer@staff.abanet.org.
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APPENDIX G

Gender Fairness Impact Assessment Form
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Gender Fairness Impact
Assessment Form

. What gender fairness issues does this new
court planning or reform initiative raise for
women as a group and for different groups of
women?

. How can this initiative further gender fairness
in the courts?

. Are there ways in which this initiative could
undermine gender fairness in the courts?

. How should our Committee be involved in
this initiative?

. How will our Committee periodically
evaluate the impact of this initiative on
gender fairness?
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APPENDIX H

Anniversary Celebration Materials from
Three Gender Bias Task Force
Implementation/Standing Committees

Colorado, Gender & Justice in the Colorado Courts: Review,
Renew, & Recommit

Maryland, Celebrating Gender Equality

Massachusetts, Celebration and Speak Out For Gender Equality
in the Courts

New York, Fifteenth Anniversary Conference: The Miles
Traveled and the Miles Yet To Go
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Gender & Justice in the Colorado Courts:

Review, Renew & Recommit

Friday, December 8, 2000
2:00 - 5:00 P.M. « Reception to follow
Houston Fine Arts Center

7050 Montview Boulevard, Denver
(Free parking: Off 21st Avenue between Olive & Quebec,
behind Houston Fine Arts Center)

Join us as we . ..

« mark the 10-year anniversary of the Colorado Supreme Court Task Force on
Gender Bias;

« reflect on where we’ve been;

« collaborate on our future direction; and

o reaffirm our commitment to Gender & Justice in the Colorado courts.

Don't miss these scheduled presentations:

e Opening remarks by Chief Justice Jean Hoefer Toal, Supreme Court of South
Carolina
o Historical Highlights: A video presentation featuring CU Professor Patricia

Limerick
e Taking Stock: Subcommittees take a look at progress
e A Call to Action: Chief Justice Mary J. Mullarkey
e Speak Out!— An opportunity to shape the future plan for Gender & Justice

REGISTRATION DEADLINE: DECEMBER 1, 2000
This is a free event, but you must register in advance to attend.

Reqister by calling (303) 837-3652
or by e-mailing: genderandjustice@judicial.state.co.us

Note to Attorneys: FREE CLE! Application is pending for 3 general, 1 ethics credits

Be an active part of this special event!

We welcome your comments on the future plan for Gender & Justice!
Just prior to December 8, we encourage you to log onto our website (courts.state.co.us,
under Index of Supreme Court Committees) to review ideas we've collected about the stat-
us of gender issues in the Colorado court system. These ideas will be the starting point for
our discussion on December 8 about the direction of the Gender &Justice Committee in
2001 and beyond. Share your comments with us by signing up when you arrive on
December 8 to speak for 2 minutes during the Speak Out! session, or by e-mailing your
comments in advance to: genderandjustice@judicial.state.co.us.
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Colorado Supreme Court
Gender & Justice Committee

Looking Toward the Future

It has been 10 years since the original Gender & Justice Report. Much has been
accomplished by the Gender & Justice Committee, the Judicial Department and many
organizations and individuals to create an environment free from gender bias in the
Colorado court system. (See Taking Stock -- on Gender & Justice website -- for details.)
Building on these accomplishments, the Gender & Justice Committee wants to set new
goals and objectives for the future. We propose that future efforts be concentrated in the
following five key areas:

. Judicial Selection, Training, and Performance Review
. Judicial Branch Employee Issues

. Family Related Cases

. Women in the Criminal Justice System

« Domestic Violence

We welcome your input and comment on these five areas on December 8, when we will
gather to discuss our future efforts. Do you support our focusing on these key areas?
What specific initiatives should we undertake or encourage others to undertake? Are
there other issues or concerns you would encourage the committee to explore? Please
make your reservation by December 1 to join us for

Gender & Justice in the Colorado Courts
Review, QRenew and Recommit
Friday, December 8, 2000
2:00 p.m. - 5:00 p.m.
Houston Fine Arts Center, 7111 Montview Blvd. (Montview & Quebec), Denver

You may e-mail your RSVP and your comments to us at

genderandjustice@judicial .state.co.us

Judicial Selection, Training, and Performance Review
We have seen an increase in the number of women on the bench, especially the appellate

bench, the institution of education for the judicial nominating and performance review
commissions, and training for judges on issues relating to gender, especially sexual
harassment.

Current Concerns

. Why has the number of women on the trial bench remained about the same as a
decade ago?

. Are women failing to apply for judicia vacancies?

. Are they being recommended by the judicial nominating commissions?

. If recommended, are they being selected?

. Are women and men judges being evaluated on a consistent basis or is some behavior
acceptable from male judges but unacceptable from female judges?
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Suggested Strategies

. Determine the number of women applying for judicia vacancies, recommended by
the judicial nominating commissions, and appointed to the bench.

. Ascertain why some qualified female candidates apply for judgeships, while other
gualified women do not.

. Based on the research, create appropriate programs, e.g., outreach programs to
encourage more female applicants to the bench.

. Study the performance reviews to determine if performance, especially demeanor of
female and male judges, is evaluated consistently.

. Create additional training for performance review commissions.

. Make gender fairness an integral part of all training.

Judicial Branch Employee |ssues
The Judicial Branch Employee Issues Subcommittee has developed training programs for

employees, supervisors, and judges on sexua harassment prevention and processes,
gender communication, and domestic violence issues for employees. These programs,
some mandatory, have been conducted hundreds of times.

Current Concerns

. What additional issues related to gender fairness within the workplace does the
judicial branch still need to address?

. Does the workplace appropriately accommodate employees family issues?

. Arethere actual or perceived barriers to women becoming supervisors in the Judicial
Branch?

Suggested Strategies

. Conduct a survey to determine additional issues important to women in the workplace
that should be addressed by this committee.

. Continue to develop policies and procedures for telecommuting, flextime, flexplace,
reduced hours, etc.

. Develop additional policies and procedures that enable all employees to achieve a
balance between work and family.

Family Related Cases
Approximately 50% of all filings are family related cases'. The Judicial Branch

implements a standard formula for child support determinations, offers educational
programs for parents and children involved in divorce in many jurisdictions, piloted
expedited case management processes for domestic relations, domestic violence, and
juvenile cases, established less-adversarial approaches in domestic relations and
dependency and neglect proceedings in severa judicial districts, and implemented
reforms to assure that pro se litigants have affordable and efficient access to Colorado
courts.

! Family Related cases are defined here as domestic relations. domestic violence, juvenile, and mental
hedlth cases involving families. 199



Current Concerns

Are decisions on maintenance awards, property division, and parental rights and
responsibilities fair?

How can we ensure that pro se litigants are receiving affordable and efficient
services?

Expanded education for parties in domestic proceedings regarding financial aspects,
child support issues, and parenting issues is needed.

What is needed to enable courts to provide less adversarial forums for dispute
resolution that promote equity and mutual understanding of court processes and
procedures?

How can courts provide safe and nurturing places for children who are brought to
court and in need of supervision?

Lack of coordination and information among multiple cases dealing with the same
family.

Suggested Strategies

The Gender & Justice Committee will coordinate and work closely with the
Commission on Families in the Colorado Courts, appointed by the Chief Justice. The
Commission will study and make recommendations concerning best practices for
resolving disputes involving families in the courts.

Evaluate the impact of pro se litigants, expedited case management, and less
adversarial approaches in family cases.

Continue implementation of recommendations from “Children’s Centers for the
Courthouse” report, to seek funding and staffing for children’s waiting rooms in
courthouses.

Develop methods to evaluate the fairness of decisions in maintenance awards,
property division, and parental rights and responsibilities.

Women in the Criminal Justice System

Women and girls constitute the fastest-growing segment of the adult and juvenile
offender populations. The legidature has funded the Female Offender Program (FOP),
allowing specialized probation officers to manage a reduced caseload of certain femae
offenders in metropolitan areas. The number of women probation officers has increased
significantly.

Current Concerns

If female offenders, both adult and juvenile, present unique management issues for
the criminal justice system, can resources be made available to these females and the
probation officers supervising them throughout Colorado?

How can the perception that female offenders are a difficult population to supervise
on probation be changed?

How can probation departments reduce the increasing incarceration rate for female
adults and commitmenr rate for female juveniles?
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Suggested Strategies

e Develop a resource guide for probation officers working with female offenders
emphasizing the unique issues which females present without characterizing those
issues as problems.

e Post the resource guide on the Judicial Homepage, accessible to all state officers.

e Expand the networking among probation officers who work exclusively with female
offenders in both the adult and juvenile populations. Share these officers’ creative
and unique approaches and encourage other officers to use similar or other creative
approaches.

Domestic Violence

With the increased understanding of the impact of domestic violence on the courts and
probation, the Judicial Department has developed judicia training on domestic violence
and created the Domestic Violence Bench Book. Judges have aso attended national
conferences and training on domestic violence to gain expertise and promote leadership.
The Gender & Justice Committee created and distributed a manual for supervisors in the
Judicial Department to recognize and address employee domestic violence concerns.
Probation departments employ victim coordinators to contact victims, help with safety
planning. and make referrals. Offenders are screened and assessed for risk in developing
supervision plans.

Current Concerns

e The increased awareness of the risk posed by domestic violence offenders has
increased caseloads for probation departments and required more court time.
Resources to handle these cases are not keeping pace.

e What research and coordination would support the jurisdictions experimenting with
family courts or specialized domestic violence courts/dockets?

¢ Judges and probation are not mandated to attend training in domestic violence.
Should there-be a more concerted training effort in the judicial department? How
effective are the training programs?

o Current research suggests that judges and probation officers are often not fully
informed of offenders’ criminal and social histories. How can decision-makers be
better informed about a defendant’s other court or social services involvement?

Suggested Strategies

o Evauate the impact of domestic violence offenders on the courts and probation to
determine priorities for future funding.

o Establish aliaison with the Commission on Families in the Colorado Courts.

e Conduct a domestic violence training needs assessment in the courts and probation
departments.

* %k
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Gender & Justice in the Colorado Courts

[{gview, (J%new &QQgcommit

Friday, December 8, 2000
2:00 - 5:00 p.m.
Houston Fine Arts Center
7111 Montview Boulevard, Denver, CO

Welcome and Introductions: State Senator Michael F. Feeley

Opening Remarks: Chief Justice Jean Hoefer Toal
Supreme Court of South Carolina

How It All Began: Justice Rebecca Love Kourlis
“Taking Stock™ Reports from
* Probation Issues Subcommittee

+  Service to the Public Subcommittee

Historical Highiights: A (Qideo Presentation
Featuring Professor Patricia Limerick, University of Colorado

“Taking Stock™ Reports from
» Judicial Selection & Evaluation Subcommittee
= Judicial Branch Issues Subcommittee

BREAK

Looking Toward the Future: Chief Justice Mary J. Mullarkey

"Speak Out!" on the Future Focus of Gender & Justice
Moderated by State Senator Michael F. Feeley

Closing: Chief Justice Mary J. Mullarkey

T[cascjoin us for a reception in the %}6&2
immediatc[\z fof[owing the program.
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Chief Judge Robert M. Bell offers his congrasulanions 10 Judge Rodowsky.
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By Janct Stidman Eveleth

On April 26, over 200 judges and
actorneys gathered at the Baltimore Hyaut
Hotel to celebrate the strides Maryland's
legal community has made in gender equal-
ity in the last decade. The “Ten Years Af-

nder Equality

law school administrators, faculty and law -
students, advocated commentary to the law-
yers” Rules of Professional Conduct and
presented programs to the Attorney Griev-
ance Commission.

On the 26*, these accomplishments,
and the people who made them happen.

Original members of the Select Commirtee on Gender Equalisy

ter... " Gender Equality Celebratory Anni-
versary Dinner honored Maryland Courtof
Appeals Judge Lawrence F. Rodowsky as
the first Chair of the Select Committee on
Gender Equality. The actorneys and judges
who have served on the Committee over the
last ten years were also recognized and
honored.

In 1989, the Select Committee on
Gender Equality was created to “begin the
process of eliminating gender bias from
Maryland's judicial system.” Then Chief
Judge Robert C. Murphy and MSBA Presi-
dent Roger W. Titus appointed the Com-
mittee, naming Judge Rodowsky Chair.
Focusing on judicial education, Judge
Rodowsky guided the development of an

ambitious agenda for the Committee.

In the last ten years. the Committee -

has made great strides in furthering gender
equality within the court system. It has
successfully pursued changes in the Judicial
Nomination process and its members have
participated in the development of civilicy
codes and professionalism courses. Com-
mittee members have aiso drafted guide-
lines to deal with problems ot sexual harass-
ment in courthouses and law offices.

In addition. the Committee hasworked
with the Judicial Institute to improve judges’
orientation programs. promoted revisions
in the Judicial Canons and improved the
operations of the ludicial Disabilidces.
Among its many other accomplishments.
the Committee has served as a resource (o

were celebrated. The festivities began with
a reception and dinner, followed by a spec-

See Equality Page 15
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Equality...Page 2

-tacufar multi-media presentation
tracing the progress of gender equal-
ity across the last ten-years. Pamela
J. White, current Chair of the Se-
lect Committee on Gender Equal-
ity, was fearured in the Gender
Equality vidcotape, along with
many of the judges and artorneys
who served as original members of
the Committece. White thanked
them for their service over the years
and offered special presentations.

One of the highlights of the
evening was the Chicf judge's in-
troduction of the honorec. “It's
good to be here to greet you ten
years after,” declared the Honor-
able Robert M. Bell, ChicfJudge of
the Court of Appeals of Maryland,
as he greeted the audience. “We've
come a long way - educating the
bench, the bar and even the public
in gender equality. From the gen-
der perspective. things are much
better today than they were ten
years ago.”

“Gender bias had to be ad-
dressed and attacked,” the Chief
Judge continued. “We've come a
long way, but have yet to reach the
end of the journcy. Even a ‘litde bic
is a bit too much. We must remain
committed to gender equaliry. Our
work is not yet done.” As he intro-
duced the honoree, Chief judge
Bell applauded himand said “Judge
Rodowsky demonstrates his com-
mitment by what he does.”

Rodowsky reccived several
awards- induding 2 gubemnatorial
Gartion honoring his accomplish-
ments and service on the Commit-
tee. “I represent the original Com-
mittee on Gender Equality,
Rodowsky said. 1 had the distinct
priviledge of serving with this out-

standing group of lawyers andr

judges. Thank you for chis trib-
ute.”

White. who also served as MC
of the cvening, was pleased with
the celebration’s success and the
support shown by the Bench and
the Bar. "We enjoyed a true cel-
cbration of many accomplishments
of the Sdect Committec over the
past ten years,” she declaréd. “The
upbeatrone of the anniversary din-
ner was generated not only by our
collecrive good wishes for the hon-
orees but by a sense of good pur-
posc and measurable success as we
move toward gender fairness in
every facet of judicial proceedings.”

“Onr courts have become more
accessibde for litigants and lawyers
without the adverse conditions his-
torically impesed by forms of gen-
der bias, such as stercoryping the
proper roles of men and women in
the courthouse. Maryland benches
across the state are deservedly the
source of pride as our judges are
better mformed about problems of
idennfying issues and dealing with
perceptions of gender bias.”

White also applauded as
“Chair Extraordinaire”™ by the Hon-
orable Ann Harrington, the new
head of the Select Committee.
“Manyand's legal system should
be proud - we are at the forefront of
a movement to make sure that the
people who enter court get a fair
shake with respect to gender equal- .
ity,” she proclaimed.

“We've done a good job,”
Judge Harringron continued. Un-
der her leadership, the Committee
will continue its work so that we
understand the history and con-

_temporary issues surrounding gen-

der equality as we look forward o,
and plan for, the next ten years.

Women in the Maryland Judiciary

appellate judges. or 20%

1989 - 19 women among 221 judges, or less than 9%, 1 woman
among 20 appcllate judges, or 5%

1994 - 34 women among 234 judges. or less than 15%, 2 women
among 20 appellate judges, or 10%

1999 - 56 women among 265 judges. or 21%. 4 women among 20

Women in Judicial Nominating Commissions
1987-1994 - 64 women among 210 members, or 30%

1995-1997 - 93 women among 225 members. or 41%
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“TEN YEARS AFTER...”

An Anniversary Dinner Celebration
~ In Honor of

The Honorable Lawrence F. Rodowsky,
Maryland Court of Appeals

and

Members of the o
Select Committee on Gender Equality 1989-99

Presentation by

Chief Judge Robert M. Bell

Monday, April 26, 1999
The Hyatt Hotel

Baltimore

Cocktails 6 P.M.
Dinner 7 P.M.
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Select Committee on Gender Equality
1998-99

Lynne A. Battaglia
Hon. Rosalyn B. Bell
Hon. R. Scott Davis
Deborah C. Dopkin

Hon. Ann S. Harrington
Hon. C. Yvonne I1olt-Stone
John Addison Howard
Hon. Barbara Kerr owe
Hon. Eric M. Johnson
Linda FL. Lamone
William S. Little

Hon. Keith E. Mathews
‘M. Peter Moser
Hon. Theresa A. Nolan
Hon. Martha F. Rasin T
H. Frances Reaves
Claite A. Smearman
Catherine . Stavely
Hon. Martin P. Welch, St.
Pamela J. White, Chair

Deborah A. Unitus, Staff

PROGRAM
6:00—7:00 Cash bar

7:00 Welcome and Introductions

On the Dais:
Chief Judge Robert M. Bell
Hon. Lawrence F. Rodowsky
Mrs. Colby Rodowsky
Hon. Rosalyn B. Bell
Hon. Ann Harrington
M. Peter Moser

Linda H. Lamone
Pamela J. White

Dinner

7:45 Dessert

Ten Years After: A Video Presentation

8:00 Announcements and Greetings

Introduction of Chief Judge Bell
Remarks by Chief Judge Bell ;208



SELECT COMMITTEE ON GENDER EQUALITY
1989-90

Hon. William H. Adkins II
Lynne A. Battaglia
Hon. Rosalyn B. Bell
Edward P. Camus
Hon. James C. Chapin
William B. Dulaney
M. Albert Figinski
Hon. Clayton Greenc:
Hon. Barbara Kerr Howe
Eric M. Johnson
Linda I1. Lamone
L. Paige Marvel
Hon. Keith E. Mathews
Ion. James S. McAuliffe, Jr.
M. Peter Moser
Hon. Theresa A. Nolan
Hon. Lawrence I'. Rodowsky, Chair
Hon. David Ross
Hon. Robert F. Sweeney
Hon. Raymond G. Thieme, Jr.
Pamela ]. White
Deborah A. Unitus, Staff

Additional Members 1991-1997
Neil I, Axel

Phillip G. Dantes
John H. Denick
Susan Carol Elgin
Robert L. Frank

Ion. Albert J. Matricciani, Jr.

Hon. John L. Norton III

Dana C. Pctersen
Nancy L. Slepicka

ITan ‘('\”\l!‘r‘n M Swvernnw

n 1989, Judge Lawrence F. Rodowsky and members of the
Select Committee, appointed by Chief Judge Robert C. Murphy
and Maryland State Bar Association President Roger W. Titus,

were charged to begin the process of eliminating gender bias from the

‘Maryland judicial system. Bluntly stated, Chief Judge Murphy’s task

force had found: “gender bias exists in the courts of Maryland, and it

affects decision-making as well as participants.”

On July 25, 1989, at the inaugural meeting of the Select Committee on
Gender Equality, Chief Judge Robert C. Murphy patticipated and
reflected the commitment of the Judiciary in the purposes of the

Committee;

. (1) In consultation with the Maryland Institute for Continuing

Professional Education for Lawyets, Inc. (MICPEL) and the Judicial
Institute of Maryland, to assist in the development and scheduling of
educational programs for members of the bench and bar designed to
educate attorneys and judges of the means by which gender bias may be

eliminated in the Maryland legal system.

(2) To monitor and report on the progress in achicving gender equality

in the Maryland legal system.

(3) To monitor and make periodic reports on the status of
implementation or recommendations of the Special Joint Committee on

Gender Bias in the Courts.

-(4) To make periodic reports to the Chief Judge of the Court of
| Appeals ofMarjrland and to the President and Board of Governors of

the Macyland State Bar Association on the work of the Committee.

S
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Judge Rodowsky guided the development of an ambitious agenda for
the Committee, an agenda focused on judicial education. As Judge
Rodowsky advised of the Committee’s earliest focus in September
1989: “Education concerning domestic violence cases is the highest

priority objective of our committee.”

Thereafter, twenty-five members of the bench and bar teamed with the
Select Committee for intensive facilitators’ training to conduct meetings
with every Circuit and District Court bench from November 1989

. through October 1990. Maryland’s judges learned of particular
problems facing our courts in cases of domestic violence. Similar
educational programs were brought to the District Court

Commissioners.

Judge Rodowsky initiated discussions with Chatles H. Dorscy, J«. as
Chair of the Board of Law Examiners, to add Family Law as a
necessary subject for examination. Judge Rodowsky worked with the
Judicial Institute to “incorporate gender equality concepts into the
regular continuing professional education courses.” Judge Rodowsky’s
leadership agenda set a high performance standard for his successor
committee chaits, include Judge McAuliffe, U.S. Attorney Battaglia,
Judge Nolan and Pam White. -

Beginning with Judge Rodowsky’s term as Chair, Committee members
have encouraged changes to the Judicial Nominations process;
participated in the development of civility codes and professionalism
courses; drafted guidelines to deal with problems of sexual harassment
in courthouses and law offices; wotked with the Judicial Institute to

improve judges’ orientation programs; promoted tevisions to Judicial

« January 1980.

Canons and improved operations of the Judicial Disabilities
Commission; served as a resource to law school administrators, faculty
and law students; advocated commentary to lawyers’ Rules of
Professional Conduct; and presented programs to the Attomey

Grievance Commission.

Jucigc Rodowsky has now retired from the Committee but continues to
serve as Chair of the Judicial Institute of Maryland. Judge Rodowsky
has been a member of the Judicial Institute since 1981 and Chair since
1987. The Judicial Institute is a critical resource to prepare Maryland’s
judges to meet increasingly complex challenges in the administration of

justice.

* Judge Rodowsky, a magna cum laude graduate of Baltimore’s Loyola

College, reccived his law degree, with honors, from the University of
Maryland School of Law in 1956. Ile was first in his class, editor of the
Maryland Law Review, and a member of the Order of the Coif. After a
judicial cleckship with Judge W. Calvin Chestnut of the United States
District Court for the District of Maryland, Judge Rodowsky joined and
remained with the fitm of Frank, Bernstein, Conway & Goldman,
except for two years of service as an Assistant Attorney General for
Maryland from 1960 to 1962. Judge Rodowsky was a member, for more
than eleven years, of the Court of Appeals’ Standing Committee on
Rules of Practice and Procedure. Judge Rodowsky was clected a Fellow
of American College of Trial lawyers in 1975 and a Fellow of the
Maryland Bar Foundation in 1979. He is a member of the Baltimore
City and Maryland State Bar Associations and has chaired the MSBA’s
Section of Litigation. Judge Rodowsky joined the Court of Appeals in
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A MARYLAND CHRONOLOGY

Margaret Brent argues {or equal treatment under the law to

General Assembly

Macyland Statehood

Eita Maddox fiest woman admitted to Macyland Bar

Women win right to vote

Rose Zetzer ficst woman admitted to Maryland State Bac

Association

Juanita Jackson Mitchell fiest black woman admitted to
Maryland Bac

IKathiyn Lawlor Shook DulFour fiest woman Circuit Court

Judge

Jeannette Wolman ficst woman admitted to Bar Association of
Daltimore Cily; ficst year African American lawyers allowed
BADC membership

Rita C. Davidson first woman appointed to Court of Appeals;
Shirley B. Jones first woman appointed to United States District

Court for the District of Maryland

-

Rosalyn B. Bell first worman appointed to Coutt of Special Appeals

Mabel ITouze Flubbard first African American woman
appointed to Circuit Court

Report of the Special Joint Committee on Gender Bias in the

Courts

N

Justice Sandra Day O’Connor had been serving
on the Supreme Court at least a dozen years,
but the distinguished advocate appearing before
the Court must have suffered a momentary
lapse. Counsel closed in on a legal point and

urged: “I would like to remind you

gentlemen . .. " Justice O’Connor gently -

intecrupted to inquire: “Would you like to
remind me, too?” Counsel proceeded with his
argument without missing a beat but clearly
clueless when he later addressed the Court as
“Justice O’Connor and gentlemen.” It was
Justice Byron White’s turn to admonish counsel:

“Just Justices’ would be fine.”

{

Special thanks to Eric DeLisle and the Administrative Office
of the Courts for production of the Select Committee’s

outstanding video presentation.



REPORT OF THE MARYLAND SPECIAL
JOINT COMMITTEE ON GENDER BIAS IN THE COURTS

Afier a two-year investigation by the Special Joint Commiltce, the May
1989 Report concluded, simply and unequivocally: “gender bias exists
in the courts of Maryland, and it affects decision-making as well as

pacticipants.”

“Gender bias exists when people ace denied rights or burdened with
responsibilities solely on the basis of gender. Gender bias exists when
people ara subjocted to stercotypes about the proper behavior of men
and women which ignore their individual situations. Gender bias exists
when people ate treated differently on the basis of gender in situations
where gender should make no difference. Finally, gender bias exists
when men or women as a group can be subjected to a legal rule, policy

or practice which produces worse results foc them than foc the other

group.” (Report at p. iii).

1989 Special Joint Committee on
Gender Bias in the Courts
Hon. Hilary D. Caplan (Chair)
IHon. William 1. Adkins 1T ‘
Hon. Rosalyn B. Bell
Marvin J. Garbis
Linda I1. Lamone
Hon. William D. Missouri
M. Peter Moser
Louise G. Scrivener
Professor Karen Czapanskiy, Reporter
and with Tricia D. O'Neill
Deborah A Unitus, Staff

WOMEN IN THE MARYLAND JUDICIARY

1989
19 women among 221 judges,
or less than 9%

1 woman among 20 appellate judges,
or 5%

1994
34 women among 234 judges,
ot less than 15%

2 women rmong 20 appellate judges,
or 10%

1999

56 women among 265 judges,
or 21%

4 women among 20 appellate judges,
or 20%

WOMEN IN JUDICIAL
NOMINATING COMMISSIONS

1987-1994
64 women among 210 members, or 30%

1995~1997

93 women among 225 members, or 41%

MARYLAND JUDICIALL APPLICANTS

1987
- 17 women among 102 District Court applicants, almost 17%
3 women among 31 Circuit Court applicants, almost 10%

1997
28 women among 111 District Court applicants, more than 25%
10 women among 49 Circuit Court applicants, more than 20%

M
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“TEN YEARS AFTER...”
TABLE SPONSORS

GORDON, FEINBLATT, ROTHMAN,
HOPFBERGER & HOLLANDER, LLC

JACKSON & CAMPBELL, P.C.
IKAUFMAN, RIES & ELGIN, P.A. .

KRAMON & GRAHAM, P.A.

OBER, ICALER, GRIMES & SHRIVER
A Professional Corporation

VENABLE, BAETJER & HOWARD, LIP

WHITEFORD, TAYLOR & PRESTON L.I..1.
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;? CELEBRATION AND SPEAK OUT FOR
GENDER EQUALITY IN THE COURTS
APRIL 5, 2000

Opening Remarks:
The Honorable Linda E. Giles, Chair
Gender Equality Advisory Board to the
Chief Justice for Administration and Management

Special Address:
The Honorable Barbara A. Dortch-Okara

Chief Justice for Administration and Management
The Trial Court

Member, Gender Bias Study Committee, 1986-1989

Appreciation of the Honorable Ruth |. Abrams;

The Honorable John M. Greaney, Associate Justice
Supreme Judicial Court

Co-Chair, Gender Bias Study Committee, 1986-1989

Keynote Speaker:

The Honorable Margaret H. Marshall, Chief Justice
Supreme Judicial Court

Member, Committee for Gender Equality, 1989-1994

Speak Out - Mapping the New Millennium:
Representatives of the Community

Closing Remarks:
The Honorable Karyn F. Scheier, Vice-Chair
Gender Equality Advisory Board to the
Chief Justice for Administration and Management

Reception in the Art Gallery:

Showecase of Planning Committee Members’ Work
Oral History Videotape Project

' A Century of Progress: An Historical Timeline :




GENDER EQUALITY ADVISORY BOARD

Honorable Ruth I. Abrams, Supreme Judicial Court, Honorary Chair
Honorable Linda E. Giles, Superior Court Department, Chair
Honorable Karyn F. Scheier, Land Court Department, Vice-Chair
Honorable Carol S. Bail, Superior Court Department

Eve Blakeslee, Franklin Superior Court

Chris L. Butler, Women’s Law Collective

Henry Clay, Supreme Judicial Court

Anne I. Craig, Hamilton,. Brook, Smith, and Reynolds, PC
Honorable Timothy H. Gailey, Chelsea District Court

Antoinette E.M. Leoney, Women'’s Bar Association

Francis B. Marinaro, Berkshire County Probate and Family Court
Honorable June G. Miles, Boston Juvenile Court

Susan A. Shea, Natick District Court

Elizabeth V. Tavares, Office of the Commissioner of Probation
Marnie Warner, Administrative Office of the Trial Court

Robin Yancey, Administrative Office of the Trial Court

Ex Officio:
Maria Z. Mossaides, Supreme Judicial Court
Lynne G. Reed, Administrative Office of the Trial Court

PLANNING COMMIT-TEE

Francine L. Applewhite, Massachusetts Black Women Attorneys*
Robert Brink, Flaschner Judicial institute* and Social Law Library*
Thomas E. Dwyer, Jr., Boston Bar Association*

Warren F. Fitzgerald, Massachusetts Academy of Trial Attorneys*
Nancy Grossman, Professional Development Group, Probation
Jean Haertl, Governor’s Commission on Domestic Violence

D. Ring Kelliher, Massachusetts Association of Women Lawyers*
Joan Kenney, Supreme Judicial Court

Antoinette E.M. Leoney, Women’s Bar Association*

Maria Recalde, Boston Bar Association*

Allan Rodgers, Massachusetts Law Reform Institute

Francis T. Talty, Massachusetts Bar Association*

Susan A. Shea, Support Staff Task Force

Marilyn Wellington, Judicial Institute*

STAFF
Lois Frankel, Administrative Office of the Trial Court

*We thank these organizations for their generous contributions.
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FIFTEENTH
ANNIVERSARY
CONFERENCE

NEW YORK STATE JUDICIAL COMMITTEE ON WOMEN IN THE COURTS

THE MILES TRAVELED AND
THE MILES YET TO GO

APRIL 4, 2001
AT THE NATIONAL ARTS CLUB
15 GRAMERCY PARK SOUTH
NEW YORK, NEW YORK
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9:30 AM:

[0:00 AM:

10:1§ AM:

10:30 AM:

Coffee and Registration 12:00 PM:

Welcome 1:00 PM:
Fon. Betty Weinberg Ellerin, Chair, Ne'w
York State Judicial Committee on Women in

1:15 PM:
the Courts

Tribute to Justice Cooke
Hon. Judith S. Kaye, Chief Judge of the
State of New York

Panel - The Courts’ Response to Violence
Against Women: Progress and Future
Moderator, Fern Schair, Conference Co-Chair,
Member of the New York State lask Force on
Women in the Courts
Panelists
Julie A. Domonkos, Executive Director; My
Sister’s Place
Dennis Hawkins, former Cb:qf of
Investigations, Brooklyn Dutrzct/lttarney?
Office . 3:00 PM:
Hon. John Leventhal, Supreme Court Justice :
Prof, Leah Hill, Associate Clinical Proﬁ:}o“r;
Fordbam Law School
Dr. Margaret Abraham, Chasr, Department
of Sociology and Anthropology, Hofstra
University

3:20 PM:

Lunch
Tribute to Hon. Kathryn A. McDonald
Hon. Betty Weinberg Ellerin

Panel - Courts’ Enforcement of Women'’s
Economic Rights: Progress and Future
Moderator, Hon. S. Michael Nadel,
Conference Co-Chair, Member of the New Tork
State Task Force on Women in the Courts; Judge,
Court of Claims
Panelists
Allen Hochberg, Family Court Hearing
Examiner
Hon. Fred Shapiro, Acting Supreme Court
Justice
Kay Thompson, Partner, Belock Levine &
Hoffman, LLP
Hon. Barbara Howe, Supreme Court
Justice .

OCA Fifteen Years After the Task
Force Report
Hon. Jonathan Lippman

The Next Fifteen Years
Hon. Betty Weinberg Ellerin
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PHOTOGRAPH BY ELIZABETH LIPPMAN
Appellau DMslon, Fllst Departmem, Justice Betty Weinberg Ellerin, {left)
chair of the New York State Judicial Committee on Women in the Courts,
greets Edward Cooke, the eldest son of the late Chief Judge Lawrence J.
Cooke and Ann McDonald, daughter of honoree Kathryn A. McDonald.

ort on Women

In the Courts Commemorated

THE ISSUES of domestic violence
and the economic rights of women
were addressed by two panels yes-
terday at a conference marking the
15th anniversary of the report of the
New York Task Force on Women in
the Courts.

Organized by Appellate Division,
First Department, Justice Betty Wein-
berg Ellerin, chair of the State Judi-
cial Committee on Women in the
Courts, the daylong conference at
the National Arts Club attracted
about 175 judges, lawyers, govern-
ment officials and academics from
around the state. Justice Ellerin
recalled that 17 years ago, at the
time of the task force’s formation,
gender bias in the courts was
“accepted by all too many.”

Chief Judge Judith S. Kaye kicked
off the conference with reminis-
cences and presentation of a plaque
honoring the late Chief Judge
Lawrence Cooke, who appointed the
task force. Quoting Judge Cooke's

oft-repeated advice of “When in
doubt, take the high road,” Judge
Kaye presented a plaque to his son,
Edward Cooke, citing her predeces-
sor’s “unswerving commitment to
the high road,” saying that when he

“saw m]ustlce [his] only act was to
eliminate it.”

Carrying through on the confer-
ence’s theme of “The Miles Traveled
and the Miles Yet to Go,” the pan-
elists addressing “The Courts’
Response to Violence Against
Women™ traced the progress that
has been made in the judicial sys-
tem's handling of domestic violence
incidents and the goals for improv-
ing the process in the future.

Justice John M. Leventhal, who is
in his fifth year of presiding over the
nation’s first felony Domestic Vio-
lence Court, in Brooklyn, described
his “wish list.” Among his “wishes”
were that police department domes-

Continued on page 2, column 3

Thursday, April 5, 2001
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Recalling Landmark Rep

Continued from page 1, column 5

tic incident reports be completed, for-
warded to prosecutors and entered into
a computerized system for referral; that
domestic violence officers in precincts
be on duty around the clock; that all
officers receive training on handling
such incidents; that police cars be
equipped with cameras for recording
on-the-scene evidence and with com-
puters to enable officers to check
orders of protection; that 911 calls be
taped and available for replay at
arraignment; and that more and better
shelters be available for victims of
domestic violence.

Evaluation Needed

1
The former chief of investigations in

the Brooklyn District Attorney’s Office,

Dennis Hawkins, called for more and
better evaluation of programs and poli-
cies that have been tried and used by

the police, by prosecutors and in the’

courts. He also described a new Brook-
lyn program, funded by a federal grant,
that harnesses prosecutors, police and
community agencies in a joint eifort to
target and service immigrant women
who are victims of abuse in the home.

The particular plight of immigrant

women and domestic violence was
poignantly addressed by Professor Mar-
garet Abraham, chair of the sociology
and anthropology department at Hofs-
tra University.

She made a plea for appropriate
court interpreters who are trained in
domestic-violence issues, recounting a
time that she sat in a courtroom and
discerned a male interpreter translat-

ing only those portions of a battered

spouse's testimony that he thought the
judge should hear. She also suggested
community education programs to
enable potential jurors to have a better
understanding of the issue, training on
cultural and structural factors affecting
certain nationalities, and greater diver-
sity on the bench.

ort on Women in the Courts

Other panelists included Julie A.
Domonkos, executive director of My
Sisters’ Place. a services and advocacy
organization in Westchester, Professor
Leah Hill of Fordham University School
of Law and Fern Schair, vice president
at the American Arbitration Associa-
tion, who moderated.

An afternoon panel examined
“Courts’ Enforcement of Women's Eco-
nomic Rights,” and scheduled panelists
included Allen Hochberg, a Ninth Dis-
trict Family Court hearing examiner; Jus-
tice Barbara Howe from Buifalo: Acting
Justice Fred Shapiro of the Matrimoni-
al Part, Westchester County:; Kay
‘Thompson, a partner in Beldock, Levine
& Hoffman; and Court of Claims Judge
S. Michael Nadel. the panel’s moderator.
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Norma J. Wikler,

Water on Stone: A Perspective on
the Movement to Eliminate
Gender Bias in the Courts,
COURT REVIEW, Fall 1989, at 13.
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Water on Stone

A Perspective on the Movement to
Eliminate Gender Bias in the Courts

y intent is to put our efforts
in context regarding the
elimination of gender bias in the
courts. by which I mean under-
standing the gender bias reform
movement in its relation to other
social movements and in relation
to the special qualities of the judi-
ciary. These observations will, |
hope. present a clearer picture both
of where we have been and where
we might wish to go.
For all of us interested in social
change, a historical perspective is
crucial. Regardless of the scope

Norma J. Wikler

and depth of social movements,
such as the movement for women’s
rights which began in the 1960s.
social change will not endure un-
less these movements bring about
lasting reforms in our core institu-
tions. This is especially true of
legal institutions, such as the
courts, whose decisions affect so
profoundly the operation of the
whole of society. A look backward
to the origins and development of
our current efforts provides an
understanding of how undertak-
ings such as the gender bias task

This article is an edited version of a speech given by
Professor Wikler at the National Conference on Gender
Bias in the Courts, May 18, 1989, and is reprinted
with permission of the State Court Journal. Profes-
sor Wikler is a professor at the University of Califor-
nia—Santa Cruz, and has advised many of the state
court task forces on gender bias in the courts.—ED

forces Can serve to secure lasting
change.

Curiously, both the study and
the practice of institutional reform
of the kind we have undertaken
with respect to judicial gender bias
has been neglected by American
social reformers and analysts. One
by-product of our work on gender
bias can be to contribute to such
knowledge by reflecting on what it
is that we have been doing. This is
the task | undertake. After de-
scribing the social and political
context in which the movement to
eliminate gender bias in the courts
arose, | will discuss the creation of
the National Judicial Education
Program to Promote Equality for
Women and Men in the Courts (the
NJEP) and its catalytic role in the
formation of the gender bias task
forces. Next, | will comment on the
work and significance of the task
forces, and, finally, | will give you
my perspective of the road ahead.
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One main point here will be to
emphasize the changes that oc-
curred in the very rationale for the
gender bias task forces. | hope to
show that in certain respects these
task forces are unique in American
society and that the specific mis-
sions they have undertaken are
precisely tailored to the task of*
bringing reforms to the judiciary
Of course. this fit of form and
function is much clearer in hind-
sight than it was to those of us who
were involved in working with the
first task forces, helping to define
their methods and goals. And
therefore, we need to be cautious
in trying to predict the future path
for the task forces or the broader
reform movement. Nevertheless, a
look at the past can help to point
the way in the future.

Conditions for the
emergence of the
movement to eliminate
gender bias in the courts
It is striking how rapidly the
problem of gender bias has emerged
from obscurity to prominence
among judicial concerns. A visit to
a law library in 1989 would yield
dozens of articles on the topic,
many published in leading legal
and judicial journals. Courses and
course segments on gender bias in
the courts are included in numer-
ous judicial education programs
for state court judges and recently
for federal judges, as well. Now
special task forces across the
country are investigating gender
bias in the states’ judicial systems
and proposing and implementing
a wide range of reforms. And the
pace of change is not slowing.
The resolutions passed in Au-
gust 1988 in Rockport, Maine, by
the Conference of Chief Justices
and the Conference of State Court
Administrators (see p. 5) called for
the creation in every state of both
gender bias task forces and task
forces for minority concerns. These
resolutions signaled that gender
bias and bias against minorities

had been legitimated by the high-

est level of the judiciary as prob-

lems worthy of official investiga-
tion and reform.

Less than ten years before. the
terms judicial gender bias or gen-
der bias in the courts had not yet
been introduced. As late as 1980,
there was only one article on the
subject in the mainstream legal
and judicial literature, and there
had not yet been a systematic dis-
cussion of gender bias in any judi-
cial education program in the
country. What seems so plain to
us today—pervasive gender bias in
the courts—was then virtually
invisible.

Needless to say, the lack of at-
tention to gender bias was not due
to any shortage of the bias itself.
Pioneer female litigators in the late
1960s. in both the federal and
state courts. began to observe first-
hand how judges’ gender-based
stereotypes and biases could
undermine even the most progres-
sive legal reforms through the
exercise of judicial discretion and
through courtroom behavior.

During the 1970s, women law-
yers’ firsthand observations of
judicial gender bias, were docu-
mented by social scientists and
legal researchers who conducted
empirical studies of the effects of
gender on judicial fact finding and
decision ma-king in numerous areas
of the law. From this uncoordi-
nated research agenda, a disquiet-
ing picture emerged that showed
that gender bias’ existed in all ar-
eas, operating sometimes to the
disadvantage of men and more
often and more seriously to the
disadvantage of women. | will give
a few examples that no doubt will
sound familiar.

1. In juvenile law, numerous stud-
ies corroborated the finding of
the American Bar Association’s
study Little Sisters and the Law
that although the “crimes” that
females are accused of are cate-
gorized as less serious and harm-
ful to society than those of males,

girls are more often held in de-
tention for longer periods of time
and are less likely to be placed in
community programs than
boys.

2. Early studies also noted the
casual response of the legal
profession and the judiciary to
the plight of battered women.
Some researchers interpreted
this finding as evidence of faint
echoes of the common-law view
of a wife as her husband’s prop-
erty lingering in the minds of
some judges and attorneys.

3. The extensive literature gener-
ated by the anti-rape movement
showed that judicial myths re-
garding the nature of male and
female sexuality and attitudes
toward the “proper” roles of
women served to punish rape
victims by defining rape (and
spousal abuse) as “victim-pre-
cipitated crimes.”

4. But it was the looming disaster
in family law that most disturbed
those concerned with equal
justice. Social scientists study-
ing the consequences of no-fault
divorce in California began to
document the important contri-
bution state courts were unwit-
tingly making to the feminiza-
tion of poverty through seem-
ingly minor day-to-day decisions
in divorce cases. A new under-
class of American women and
children was coming into being
through inadequate support
awards. which were then inade-
guately enforced. Researchers
traced these inequities directly
to misinformation on the judges’
part about the economic and
social realities of women and
men.? Disposable income for
males, meanwhile, typically in-
creased after divorce because of
a combination of court decisions
and the striking gender dispari-
ties in employment and earn-
ings that persist in American
society.

The need to educate judges
about the findings of researchers
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and the concerns of women law-
yers was first articulated by Sylvia
Roberts, a pioneer Title VII litigator
from Louisiana. The idea crystal-
lized in Ms. Roberts’ mind in 1969,
she has said, and she proposed it
the next year to the newly formed
National Organization for Women
(NOW) Legal Defense and Educa-
tion Fund, to which she served as
general counsel. The idea for such
a program had immediate appeal
to the fund since it was aware of
the serious problems that judicial
gender bias was posing for much of
its work. Nevertheless, this or-
ganization understood the hurdles
that would have to be cleared in
any attempt to bring reform to the
judiciary. Roberts’ proposal would
require a breach in the wall society
places around judges and the
courts. This insularity deserves
some special attention, for it is the
source not only of one of the chief
obstacles to reform but of the par-
ticular distinction of the task force
approach.

INSULARITY OF JUDGES

The insularity of judges is inten-
tional, a matter of social design,
and desirable. The theory behind
it is that the core judicial norms of
evenhandedness and impartiality
require judges to maintain their
distance. Judging, unlike legislat-
ing, is supposed to answer to rela-
tively timeless and nonlocalized
norms of fairness and procedure
rather than to the push and pull of
the political process and the fads
and enthusiasms of the moment.
Thus, judges must be protected
not only from the individuals push-
ing the many reform agendas but
even, in a sense, from the reform-
ers’ aims and ideas.

The advantage of this arrange-
ment for the processes of justice is
apparent, but the arrangement also
has its drawbacks. Not all of those
who would seek to influence the
judiciary are simply special inter-
est groups attempting to bend
judicial deliberations in their fa-

vor. Some are reformers who have
information and ideas essential to
impartial and equitable judging,
which have been overlooked, due
either to judicial inexpertise or to
systematic biases, which judges
may share with much of the larger
society. Those of us involved in
creating the NJEP saw ourselves in
this second category. Our dilemma

Not all of those
who would seek to
influence the
judiciary
are simply special
interest groups
attempting
to bend
judicial

deliberations . . .

was that we, like most other Ameri-
cans, had no basic quarrel with the
insularity of the judiciary, so long
as it served the purposes for which
it was intended. Yet we sought to
gain a hearing, both to Share our
research findings and to stimulate
reflection on the judges’ part to
identify and eliminate biases of
their own.

At the time that gender bias in
the courts was first being docu-
mented by researchers, the find-
ings were not available to the
judges. In the 1970s, judicial
education was in its infancy and
generally proceeded according to
the dictum, “Only judges can teach
judges.” Yet the judges who did the
teaching did not do field observa-
tions of the immediate causes of
domestic violence nor did they

conduct studies of the relative
economic position of husbands and
wives in the years following a di-
vorce settlement. More impor-
tantly, they were not exposed to
the work of those social scientists
who did do the research. Judges
who served as faculty for judicial
education shared what they knew,
but efforts to assure the complete-
ness and accuracy of this knowl-
edge were lacking.

To be sure, feminists and others
concerned about equal justice tried
to get the data to the judges.
Women lawyers who were part of
this early cadre litigating for
women’s rights in the early 1970s
adopted the strategy of using the
data-heavy amicus brief as a means
to educate in a traditionally ac-
cepted form. But there was no
assurance that judges would read
the dense material nor that they
would believe it. Even if they were
receptive, this kind of uninvited
contribution gave judges no sense
of personal discovery or the kind of
active learning that has the best
chance of affecting deeply held
beliefs and attitudes.

If only judges could teach judges,
what was to be done? For the
decade beginning in 1969, the idea
sat on the back burner of the NOW
Legal Defense and Education Fund.
The staff referred to it as the
“impossible project.” Energy and
time were devoted to shoring up
the documentation of judicial
gender bias, in part through court-
watching projects, and to publiciz-
ing the problem through the me-
dia.

The National Judicial
Education Program to
Promote Equality for
Women and Men in the
Courts (NJEP)

In 1979 my path unexpectedly
crossed that of the NOW Legal
Defense and Education Fund. My
academic research on women in
the professions and on the status
of women in American institutions
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had led to my participation in one
of the Fund’s major conferences on
the family. There | learned about
its interest in finding someone to
design and launch the National
Judicial Education Program.

From my sociological perspec-
tive, it seemed as if the moment
had come when there was a way
through the impasse despite the
traditions that appeared to block
the path to reform of judicial gen-
der bias. | believed that a well-
coordinated and supported effort
undertaken at that particular point
in history might succeed in reach-
ing judges on this issue. Taking a
two-year leave from the University
of California, | became the found-
ing director of the NJEP and steered
the project for two years before
returning to academia. My suc-
cessor in that post in late 1981 was
Lynn Hecht Schafran, who contin-
ues to direct the program.

The strategy upon which the
NJEP was established in 1980
rested on one key realization and
one fortuitous circumstance. The
key realization was that the con-
cern over gender bias was really
nothing different than a desire that
judges be true to their own ideals
of objectivity, fairness, and impar-
tiality. In other words, those seek-
ing equal justice were not trying to
impose a feminist agenda in the
manner of a traditional interest
group. Rather, the goal was to
provide facts and new sensibilities
that would assist judges in doing
precisely what they were doing—
administering justice—only to do
so with greater fidelity to their own
ideals and with more precise knowl-
edge.

The fortuitous development that
enabled the project to engage in
effective education was the forma-
tion in 1979 of the National Asso-
ciation of Women Judges and its
subsequent decision to cosponsor
the NJEP with the NOW Legal De-
fense and Education Fund. Here
were bona fide members of the
judicial community, whose experi-

ences ranged beyond that of the
upper-middle-class white males,
who were ready to work with non-
judges to bring the necessary in-
formation to their colleagues. They
were able to understand and com-
municate to their peers the ideo-
logical compatibility of the ideas of
the women’s movement with the
core judicial norms of fairness and

One of the
common forms
of resistance
of judges to
information about
gender bias in the
courts was
the denial that
any such
bias existed.

impartiality. Most significantly,
these judges had credibility. When
they spoke of bias, they-spoke both
as women, often as the victims of
bias, and, simultaneously, as fel-
low judges with the objectivity and
fairness of mind that the office
requires. As mentioned earlier,
judges are expected to differ from
legislators in being above the po-
litical process, representing no
special group. When women judges
confirmed the existence of bias,
therefore, their observations had
to be taken seriously. And so they
were.

The efforts of the NJEP were
greatly facilitated by the early
endorsement of leading judicial
organizations, including the Na-
tional Center for State Courts, the
National Judicial College, the Cali-

fornia Center for Judicial Educa-
tion and Research, and the Ameri-
can Academy of Judicial Educa-
tion. The vision, commitment, and
courage of these people deserve
emphasis, for none of them had to
give the new program their back-
ing. They did so because they
became convinced by the evidence
that a problem did indeed exist
and because of their adherence to
the ideal of fairness to which the
judiciary is devoted. These en-
dorsements demonstrate that the
eradication of gender bias has been
a project undertaken by men as
well as women in this field.

The NJEP’s central purpose has
been to develop and introduce
courses into established judicial
education programs for state and
federal judges on the ways in which
gender bias affects the courts and
undermines fairness. Although
these educational efforts intro-
duced gender bias issues to many
judges during the program’s early
years, their effectiveness in chang-
ing attitudes and behavior was
limited in some important ways.
These problems have been dis-
cussed at length in the literature
on the NJEP.? But there is one par-
ticular obstacle of special interest,
for it turned out to be the direct
catalyst for the formation of the
task forces.

One of the common forms of
resistance of judges to information
about gender bias in the courts
was the denial that any such bias
existed in the particular judge’s
jurisdiction, even if it was acknowl-
edged to occur elsewhere. The
NJEP was not equipped to deal with
this challenge. Given the difficulty
of obtaining high-quality data on
gender bias in the courts, neither
the NJEP staff nor interested judges
were in a position to gather this
evidence.

The success of the movement to
eradicate gender bias in the courts.
then. required that the individual
states collect concrete and specific
information about the ways in
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which gender bias operated in that
state’s judicial system. Talks pre-
sented by the NJEP’s first and sec-
ond directors stressed this point
continuously. One judge, the
Honorable Marilyn Loftus, current
president of the National Associa-
tion of Women Judges, remem-
bered this message when she spoke
with Chief Justice Robert N. Wilentz
and New Jersey administrative
director of the courts Robert
Lipscher in 1982 about introduc-
ing judicial education about gen-
der bias in New Jersey.

In response to her letter request-
ing that he appoint a committee to
collect relevant data for the 1983
Judicial College. Chief Justice
Wilentz established a special one-
year Supreme Court Task Force on
Women in the Courts. (The task
force is now in its seventh year.)
The creation of this first task force
ushered in the second phase of the
national movement to eliminate
gender bias in the courts.

The gender bias
task forces

A dramatic burgeoning of task
forces has followed. Similar enti-
ties were established in 1984 in
New York, Rhode Island, and Ari-
zona. Each subsequent year has
seen other task forces brought into
creation, usually by the chief jus-
tice of the state. A turning point in
this development was surely the
August 1986 Conference of Chief
Justices in Omaha. Nebraska,
which had on its educational pro-
gram for the first time a panel on
gender bias in the courts. Today
the official gender bias task force
count is 27: 5 states are in the
exploratory phase; 17 are in the
data collection and report-writing
phase; and 5 are in the implemen-
tation phase. But even now, | may
be out of date.

FUNCTIONS

The task forces have turned out
to be more than instruments for
the collection of state-specific data

on gender bias in the courts for use
in judicial education. Two further
functions are especially important.
First. the creation of a task force
transforms gender bias in the
courts from a problem “for women”
to a problem “of the judiciary.”
Second, the task force model rein-
forces the idea that any needed
reforms will be the result of self-

The task forces
have turned
out to be
more than
Instruments for
the collection
of state-specific
data on gender
bias in the courts
for use in
judicial education.

scrutiny and of improvement from
within. This perception results
from the role of the chief justices in
creating the task forces and the
direct participation of judges who
serve on them along with lawyers,
community leaders, legislators and,
occasionally, social scientists.
As | have stressed already, the
judicary may need periodic up-
dating and reform. But necessary
corrections of misinformation and
subjective bias need to come about
through internal reform, prefera-
bly led by judges who have, for one
reason or another, become aware
of existing shortcomings and who
have enough respect from peers
within the judiciary to press effec-

tively for improvement. This, of
course, is what the task forces do,
and it is difficult to conceive of any
other kind of body or initiative that
would accomplish this so well.

The task forces involve a broad
range of data-gathering techniques:
public hearings, surveys, reviews
of court decisions, special empiri-
cal studies, collections of existing
statistical data, private meetings
with attorneys, “listening sessions”
with laypeople, and other ap-
proaches. In each state, these
data are analyzed and interpreted
by the task force or by researchers
who have been retained to conduct
special studies and report to the
task force. What is essential here
is that the relevance and implica-
tions of these findings are assessed
by task force members themselves
for the judicial goals of fairness
and impartiality.

By combining standard data
collection techniques such as
public hearings and surveys with
original formats devised on their
own, the gender bias task forces
have organically developed into a
unique general form capable of
bringing to the attention of judi-
cial, legal, and lay communities a
wealth of information about the
actual practices of the courts and
the effects of these practices, in-
cluding judicial rulings, on the
administration of justice.

The task forces have gone be-
yond their original mission to be-
come vehicles for broad institu-
tional reform. This capability fol-
lows from the fact that the chief
justice is usually in a position to
authorize funds, compel coopera-
tion in data collection, endorse and
propose reforms, ensure their im-
plementation, and support judi-
cial education about gender bias
issues on an ongoing basis. Thus,
the agenda of task forces has ex-
panded to include such activities
as adding specific prohibitions
against gender-biased behavior to
codes of judicial conduct, intro-
ducing standards and rules of
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court, instituting statistical data
collection systems that allow for
ongoing monitoring of gender bias
issues, gender-neutralizing court
documents, jury instructions, and
recommending improvements in
the work environment for court
personnel.

FINDINGS

The National Center for State
Courts makes available through
its clearinghouse the reports, docu-
ments, and other materials pro-
duced by the task forces. Informa-
tion is available on what the data
have shown in the substantive,
procedural, and administrative
areas that have been investigated.
No attempt will be made here to
summarize the findings of the task
forces, for to do so would do a
disservice to the complexities of
their work. Nevertheless, | will
make some general observations
about them.

Overall, what most impresses
the reader of these reports is that
the problems everywhere are gen-
erally the same. There are differ-
ences, of course, not only among
states but in different jurisdictions
within states, but essentially the
task forces as a whole are generat-
ing a consistent picture of the forms
of gender bias that permeate the
American state court system.’
Their findings confirm the studies
of the 1970s that | referred to ear-
lier, and they corroborate state and
national data currently being as-
sembled by academic researchers.
These investigations have also done
much more, however.

Task force inquiries add specific
detail about the nature, extent,
and consequences of gender bias,
which, as we have seen, is often
necessary in fostering acceptance
by individual judges of the fact of
bias in their own jurisdictions. New
or insufficiently examined forms of
gender bias are being brought to
light as well. For example, women'’s
limited access to the courts, be-
cause of their generally inferior

economic position and some
judges’ and court systems’ dis-
taste for family law matters, is
emerging as a critical issue across
the country.

OUTCOMES

Without question, the task
forces have been successful in iden-
tifying problems of gender bias.

Without gquestion,
the task forces
have been
successful In
Identifying
problems of
gender bias.
But have
they actually
helped to
ameliorate them?

But have they actually helped to
ameliorate them? Thus far, there
has been only one systematic evalu-
ation of the work of a task force. It
is reported in Learning from the
New Jersey Task Force on Women
in the Courts: Evaluation. Recom-
mendations and Implications for
Other States, which Lynn Hecht
Schafran and | wrote together.” In
this evaluation, we report that “the
Task Force’s greatest accomplish-
ment in the state is also its most
subtle: creating a climate within a
court system in which the nature
and consequences of judicial gen-
der bias are both acknowledged to
exist and understood to be unac-
ceptable in the New Jersey Court.”®

This claim, | believe, will also be
true of most of the other task forces.
To the outside observer, this may
not sound like much—facing up to
a problem is not the same as elimi-
nating it. In the context of the
judiciary’s need for insulation,
however, and of the traditions of
judicial education, this is a monu-
mental accomplishment. In less
than ten years since the term was
introduced, well-organized and
dedicated groups are constituted
by the profession’s leaders to scru-
tinize the problem, design solu-
tions, and monitor compliance with
reforms.

In addition. the task forces’ work
promotes equal justice by stimu-
lating change in bar associations,
by facilitating inquiries about bias
against minority groups, and by
creating state and national public
awareness of judicial gender bias
in the courts through its contact
with nonlegal organizations, lay
individuals, and the media.

The gender bias task forces
represent something genuinely
new. Judges in the past have
seldom been called on to reflect on
the role of their beliefs and atti-
tudes in perpetuating and en-
trenching systematic social injus-
tices. There was something simi-
lar in the jurisprudential legal
realist movement of the 1920s and
1930s, which first opened our eyes
to the wide variations in behavior
produced by judicial discretion.
But the legal realists focused on
the judges’ personal modes of
thought and attitude, rather than
on the way that judges may reflect
systematic cultural biases.” In this
vein, the realist writer Jerome
Frank called on judges to be psy-
choanalyzed. Salutary though that
therapy may be, the task forces are
presenting judges with more con-
crete and better targeted steps they
might take to eradicate bias.

The gender bias movement is
unique not only in terms of judicial
reform; there has been no such in-
house investigation or reform in
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any other American institution or
profession. The closest analogy is
medical ethics, but that subject
recalls Mark Twain’s complaint
about the weather, that is, though
everyone was talking about it, no
one was doing anything about it.
The huge interest in medical eth-
ics has spawned countless sympo-
sia, but no doctors’ group has been
constituted with a mandate to
gather data on biases and mequi-
ties in the health care system and
to issue recommended reforms and
monitor compliance. In contrast,
the gender bias task forces not
only survey the problems but im-
plement the remedies.

The road ahead

My focus on the past has been to
better see the future. All social
movements end—sometimes be-
cause their work is done, other
times because they cannot go fur-
ther. Right now it may be hard for
us to consider this a problem. Look
around: there are more task forces
every year, and the number of par-
ticipants is growing every day. And
our work is crossing national bor-
ders. Canadians are working on
the issues and are interested in
learning more about the task force
approach Within the past six
months, | have received requests
for materials on task forces and
judicial education on gender bias
from the Netherlands, the Philip-
pines. Israel, England, and Greece.
Others involved in this effort have
had other such requests, | am sure.
In November 1989, when the Na-
tional Association of Women
Judges has its tenth anniversary
meeting in Washington, D.C.,
women judges from many coun-
tries will attend and be introduced
to this work. Our efforts are being
multiplied as the movement to
eradicate gender bias in the courts
gets international.

But while there is growth in the
number of task forces, we must
examine what has happened to
this movement in terms of its origi-

nal goals and commitments. Let
me speak candidly. From my point
of view—and it is only my view—
the future promises opportunities
not only for continuing our prog-
ress but also for getting thrown off
the track. As in all social move-
ments, there are what social scien-
tists call “tendencies” and “contra-
dictions” that may alter the move-
ment’s direction and goals as new
people come into it with different
agendas and needs. Amid all the
splendid growth and effort, | see
the following five potential prob-
lems:

1. The focus has shifted from state-
specific data on judicial deci-
sion making and courtroom
interaction to broader perspec-
tives on gender bias in the courts
that look at the whole system
and at other court participants
such as jurors, prosecutors, and
the police. This trend is under-
standable, and is considered in
itself desirable, since gender bias
permeates the entire court sys-
tem. The problem for the task
forces is that broadening the
focus may also diffuse it, with
the result that the judiciary does
not remain the main subject of
reform. As | have argued today,
the great merit of the task force
approach lies in its premise of
self-scrutiny and internal re-
form. Other groups can and
have studied other participants,
but the judges must study them-
selves. This is a historic oppor-
tunity that is unlikely to recur.
In my view, the resources of the
task forces should be focused
on the judges.

2. In some instances, the goal of
producing the final reports looms
so large that it threatens to
eclipse other activities task
forces should be undertaking
during their duration, such as
initiating judicial education and
planning for ongoing monitor-
ing and evaluation. Here, in-
deed, the tail begins to wag the
dog. The problem is not just

that important task force activi-
ties may be deferred but also
that the report will come to sig-
nify to task force members the
end of an arduous process when,
in an important sense, it is just
the beginning.

I do not make this statement
lightly because | know full well
that operating a task force and
producing a report are enormous
jobs requiring prodigious energy
and commitment from staff and
task force members, who usually
do this work in addition to their
other demanding, sometimes full-
time, duties. Yet we must appreci-
ate the long-term nature of the
enterprise, or we will be like a
comet crossing the sky. The insti-
tutionalization of our gains through
judicial and legal education, ongo-
ing monitoring of gender bias, and
other means are as important as
the dissemination of the report
itself.

3. The third caution may sound
harsh. The task forces have
been aided in numerous ways
by women lawyers, who have
often taken the lead in calling
for their creation. But there
have been problematic conse-
guences stemming from their
participation as well. Task forces
seem to be attending more and
more to the problems of women
lawyers both inside and outside
the courts, extending in some
states into the problems con-
fronting women law students,
women attorneys in law firms,
and in the profession as a whole.
Gender bias against women law-
yers is indeed important and it
may also affect their ability to
represent their clients. Yet the
danger exists that by directing
the spotlight too intensely on
this area the task forces will,
ironically, take on the role of a
professional interest group. This
turn of events would negate the
basis of their effectiveness, which
is their appeal to universal rather
than to particularistic interests
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and values. Just as important

is the question of which women’s

interests are being protected.

The task forces must address

primarily the needs of the voice-

less, those who cannot articu-
late their injustices and have no
way to seek redress.

4. The media present a fourth
challenge to the task forces
because their attention is often
drawn particularly to women
lawyers at the expense of what
are, in my view, equally impor-
tant issues. We found in Cali-
fornia, for example— that report-
ers who covered the public hear-
ings at which the range of gen-
der bias issues were addressed
wrote mostly about women law-
yers, especially the prominent
ones. In so doing, they distorted
the nature of the movement and
diminished the seriousness of
the problem.

The Los Angeles Times, for ex-
ample. ran an excellent pre-pub-
lic-hearing article giving the his-
tory of the California Judicial
Council Advisory Committee on
Gender Bias and describing its
concerns. But its only coverage of
the nine-hour hearing in Los Ange-
les, attended all day by a woman
reporter who covers the courts,
was a brief item in the “Only in L.A.
People and Events” column, which
cited a proposal by a prominent
feminist attorney—who had also
testified eloquently about inade-
quate child support—that the
courts should provide diaper-
changing tables in men’s restrooms
as well as women’s. No doubt this
represents some sort of inequity,
but surely the powerful testimony
heard by the committee deserved
more coverage from the major Los
Angeles newspaper.

5. The final. disquieting feature of
some task forces is the tendency
to focus on courtroom interac-
tion and to what transpires in
chambers and in professional
gatherings rather than on judi-
cial decision making in substan-

tive law. The pressures to drift
in this direction must be recog-
nized and countered. Gender
bias in courtroom interaction is
an easier issue to address, if
only because it elicits less resis-
tance from judges. Even judges
who harbor gender biases are
less likely to oppose these les-
sons than they are to rethink
the patterns of their decision
making. And it is much easier
for the press to report on a judge
calling a woman lawyer “Honey”
than it is to explain (or to under-
stand) what is biased about a
mutual order of protection in a
domestic violence proceeding.
But the task force’s great contri-
bution comes in identifying just
such substantive inequities and
pressing ahead in spite of the
resistance to education and re-
form.

Conclusion

Recalling the origins and the
progress of the gender bias task
forces is a rewarding endeavor. All
of us can take pride in what is
really a quite exlraordinary achieve-
ment, one not foreseen even a
decade ago. My hope is that this
proud review can serve a further
purpose, which is to remind us of
both the movement’s original goals
and the underlying reasons for its
success. The task force approach
addresses the problem of judicial
gender bias as a key fits its lock. It
is beautifully tailored to the task of
promoting the basic judicial goals
of evenhandedness and fairness to
all those who appear before the
bench. I do not believe that any
other entity or strategy could do as
well.

The news of progress in eradi-
cating gender bias is almost all
positive. Yet it is important to keep
an eye focused on the magnitude of
the problem yet unresolved. The
feminization of poverty continues
unabated, as do most of the other
problems that gave rise to the
projects we have undertaken.

These injustices, in truth, are the
fault of the society as a whole, not
just the judiciary, and they will
persist.

Nevertheless, we have an im-
portant role to play, and | believe it
is an essential one. Sylvia Roberts,
speaking to me some years ago in
a philosophical mood, said, “We
should think of ourselves as water
on stone.” How apt the metaphor:
water on stone. Though the stone
is hard. and the water seems merely
to splash around it, eventually that
stone wears away, and the land-
scape is transformed. How fitting
that the water metaphor is the
expression of feminine power in
the Taoist philosophy of the Chi-
nese ancients. In our efforts to
eradicate gender bias in America’s
judiciary, we do indeed act as water
on stone, and, provided our ener-
gies keep flowing, the barriers to
full equality will indeed give way.
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