Law and Gender

Is the Law Male?

he question “Is the law
male?” will be understood by
some readers on sight, puz-
zled over by others as a co-
nundrum, and dismissed by sdll others
as a joke. One way to understand its im-
port is by analogy to how women are
treated by the medical profession.

The public has recently become aware
" of'a ser of issues that women’s health ad-
vocates have been discussing for years:
the maie body as the standard for med-
ical training, research, and treaanent. The
“maleness” of medicine has been mani-
fested In the use of the male disease mod-
el as the norm in medical schools and in
the standard definitions of illnesses, in
the exclusion of women from clinical
drug trials, and in Congress’s failure to
fiind research into women’s health prob-
lems while putting major money into the
illnesses that beset men.

Adherence to the male model in med-
ical schools has meant that physicians are
not taught that breast and pelvic exams
are part of a complete physical; not
taught that illnesses such as ulcers, heart
disease, lupus, rheumatoid arthritis, and
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gallbladder disease affect women and
men differently; and not taught to ap-
preciate the psychological impact on
women of radical mastectomy and hys-
terectomy. What medical students have
learned is that it is acceptable to tell
wormen to cut off their breasts and cut
out their uteri as soon as they are finished
having babies.!

The use of the male disease model in
defining iliness has had acute repercus-
sions for female victims of AIDS.? Fe-

male ATDS victims rarely get Kaposi’s -

sarcoma, an AIDS-related cancer fre-
quently seen in male AIDS vicdms. But
they do get cervical cancer, candidiasis,
and pelvic inflammatory discase. Because
physicians were locked into the male
model of what AIDS locked like, they
failed to diagnose and properly treat
many female AIDS victdms. Untl 1991,
the male model of AIDS was also the
standard definiton used by the Social Se-
curity Administration to award disabili-

"ty payments, which locked female vic-

tims out of the payments they desperately
needed. to support themselves and their
families.

Women’s exclusion from drug trials
has made men’s response to new drugs
the standard, with the result that doctors
have little knowledge of how women’s
physiology and hormones are actually af-
fected by these medicines.® For example,
the fact that women absorb antidepres-
sants and tranquilizers at a different rate
than men has implications for dosages.

In one case, an antidepressant ap-
proved without being tested on women
caused more seizures in women than in

men because of the difference in absorp-
ton patterns.

With respect to medical research, a
study demonstrating the efficacy of as-
pirin in reducing heart attacks included
22,071 men and no women. Physicians
reading the results of this study had no
way of knowing whether women, too,
should take aspirin on a preventative ba-
sis. One study that determined thar heavy
caffeine ingeston from coffee drinking
did not increase the risk of heart disease
and strokes used 45,589 subjects, all
male.* Women who read this study were
not told that caffeine has unigue risks
for women, such as fibrous cysts of the
breast. They were also not told that these
risks were not a part of the study and that
the findings were gender-specific to men.®
As to why the overwhelmingly male
Congress funded research into heart dis-
ease in men while ignoring women'’s dis-
eases like osteoporosis and breast can-
cer,® Rep. Patricia Schroeder (D-Colo.)
observed, “You fund what you fear.™

Similarly, the law has wreated men’s life
experience and perspective as the norm.
For example, rape faws are a codification
of men’s fears of false accusations. For-
runately, for more than a decade, a grow-
ing number of women in the law and
some of our male colleagues have been
“asking the woman question,” as Duke
University law professor Katharine
Bartlett puts it, “designed to identify the
gender implications of rules and practices
which might otherwise appear to be neu-
tral or objective.”® The “maleness” of
law is expressed in many different ways-—
among them laws and regulations; the
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cases that lawyers take or refuse; what is
taught in law schools; and how judges,
juries, and other decision makers inter-
pret, apply, and enforce the laws—and
in many, many more areas than is usually
realized.

Laws and Regulations

Until recently the law was literally
man-made, since there were no female
legislators, lawyers, or judges, and the
consequences for women were not pret-
ty. Women were denied the right to vote,
ownl property, enter into contract, sue in
their own names, serve on juries, have
custody of their children, or engage in
many different types of employment.

During the confirmation hearings for
U.S. Supreme Court Justice Ruth Bad-
er Ginsburg, the review of the Supreme
Court cases that established her as a pi-
oneer litigator for women’s legal rights
reminded us that less than 25 years ago
Idaho had a law that automatically gave
gender preference to men when equally
entitled petdoners sought to become es-
tate executors.® And the Social Security
Act provided less protection to the sur-
vivors of working women than to those
of working men. !

Apart from the rape laws," state and
federal laws have been largely purged of
their overt ant-woman content. But
there are still instances in which “rules
and practices which . . . appear to be nen-
tral”? are not. Immigration laws and
policies are a paradigm example in their
repeated failure to comprehend and al-
low for the role of domestic violence,
rape, and poverty in women’s lives.

The Marriage Fraud Amendments of
1986,8 which were directed at couples
martied for less than two years, effectively
barred bartered women who were con-
ditional residents from leaving the abu-
sive relationship. It took four years, but
in 1990 feminist lawyers and legislators
succeeded in adding a waiver provision
to the law that would allow these women
to obtain residency status without filing
a joint petition with their husbands to
remove conditional status.™

Then, in 1991, the Immigration and
Naturalization Service {INS) issued an
intenim rule that eviscerated the waiver
for victims of “extreme cruelty” such as
kidnapping or threats who had not ex-
perienced physical violence. The INS re-
quired these victims to submit the affi-

davic of a licensed clinical social worker, -

psychologist, or psychiatrist attesting to
the abuse. Feminist lawyers pointed out
that abused immigrant women can rarely

iocate mental health professionals, much
less afford their services.®

Feminist legal advocates are still seek-
ing to remedy this inequity and also pro-
vide help to abused women int marriages
of more than two years’ duration who
do not have conditional residency. Un-
der the Immigration and Nationaiity
Act,'¢ the petition for residency for the
alien spouse must be filed by the per-
manent resident or citizen spouse. The
battered alien wife fears that reporting
her husband to the police will lead to her
deportation, and the husband effective-
ly holds her hostage by refusing to peti-
tion for her residency. The federal Vio-

“You fund what
you fear.’

lence Against Women Act, which became
law in August 1994, allows for self-
peddoning by the alien spouse.”
Women gang-raped in Haiti and El
Salvador because of male family mem-
bers’ political activity have been seeking
asylum in the United States.”® Given how
refuctant U.S, women are to report rape

‘to our own authorites,” and given the

torment experienced by the few immi-
grant women who have told—or been
too ashamned to tell—their stories of rape
to U.S. judges,? it is painful to learn that
the Clinton administration has proposed
a plan that would expedite the exclusion
of asylum seckers at ports of entry but
does not take into account these rape
cases. As Hope Frye, president of the
American Immigration Lawyers Associ-
ation, said, “It’s just not possible for a
woman to tell a stranger in uniform ata
foreign airport the grisly details of how
she was gang-raped by people in uniform
in her own country.™

Should I Take Her Case?

A threshold issue for dvil plaintiffs and
crime victims is getting into court, which
usually requires getting a lawyer to be-
lieve in the case. A lawyer who does not
realize what he or she? does not know
about the social and economic realities
of women’s lives,® and who buys into-—
however unwittingly—the misogynist
myths about women’s credibility,* plays
a role in denying women access to jus-
tice. A story about a sexual harassment
case illustrates this.

A few years ago the Washington, D.C.,,

judicial conference included a presenta-
tion on sexism in torts and damages. The
judge who organized the panel contact-
ed several lawyers in the hope of finding
female plaintdffs as speakers. One lawyer
responded with a long letter. I quote
extensively from this letter because it
provides a singular evocation of what
our profession has yet to learn about
women’s lives, and how that ignorance
affects our advocacy and women’s access
to the courts. The lawyer wrote:

I had especially hoped to obtain the as-
sistance of one particular former client,
whose case was most enlightening to
me as an attorney. This lady called sev-
eral times, nearly hysterical. . . . { ried
to avoid talking to her, because she
seemed crazy. Finally, our receptionist
persuaded me to meet with this lady.
Qur initial conference started off
strangely, as the prospective client asked
if I could give her several large manifa
envelopes. [ did, and she placed them
strategicatly on the leather of the chair,
before sitting. She explained that she
was so upset by the events, that she
would sweat profusely whenever she
thought about her case.

When she came to my office, she was
the chief telephone operator for her pri-
vate employer. She claimed that the dis-
tinguished man who headed the divi-
sion in which she was employed had
harassed her repeatedly, and in most
outrageous ways. For instance, as she
was photocopying papers, he came up
from behind and pressed himself against
her buttocks. On one occasion, he
called, said it was his birthday, and asked
why she had not brought him a card.
During lunch, she bought a card and
brought it over to his office. He closed
the door, grabbed her, kissed her, and
brought 2 hand up under her blouse
to touch her breasts, He would call her
up, promising “to Hight such a fire on
her tail” that she would never want any
other man afterward.

"This lady rebuffed and resisted these
advances, which occurred in private,
without suffering any consequences.
But, when on one occasion he tried to
touch her while ke was in the compa-
ny of several of his male assistants, she
slapped his hand away. Then, alf hell
broke loose. Everything she did on the
job was wrong, and he devoted him-
self to breaking her spidt and making
her an outcast. _

As crazy as all of this sounded, I rold
this lady I would not represent her un-
til I had spoken with her psychiatrist
and psychologist. The client agreed
and got up to leave, but first threw
away the manila envelopes, which were
indeed soaked.
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1 spoke to her psychiatrist. . . . He
told me that there was no evidence of
&brication, and he believed her story.
Her psychologist concurred, so we
plunged ahead.

The case was assigned to Judge X,
and full discovery was held. Sdll, as of
a few days before pre-trial, there was
no independent corroboration, and my
only strength was the believability of
my client. Ther, an unrelated worman
employed in a different area at the
same institution called and asked for
an appointment. She came in and told
her tale, It turned out that she had
been harassed by the same man, in
many of the same ways. She was quite
willing to be a witness and also direct-
ed me 10 a third person, in yet anoth-
er deparoment, with similar experiences
at this man’s hands.

Armazingly, my client and the other
two ladies had all brought their com-
plaints to their employer’s internal
Equal Employment Opportunity Com-
mission office. When a request was
made to add these two wimesses at pre-
trial, and Judge X discovered that the
defendants had known of these other
complaints, the case settled rather
quickly. . ..

Now the reason I have burdened
you with such a long letter is because
of my feeling that the objective at this
judicial conference is extremely im-
portane. I do not think I am any less
sensitive than most lawyers, but in this
case, T was about to reject a meritori-
ous case because it seemed to be too
awfll to believe, And I was mistaking
the client’s desperate cries for justice
with hysteda.

¥ am not saying that I have learned
how to do this without making mis-
takes, but all of us, lawyers and judges,
need to remember that unspeakable
acts are sometimes committed even by
respected people and that the most se-
verely injured of their victims may be
the hardest to believe.?

“This is a moving letter, and I thank the
lawyer who wrote it for his willingness
to expose his own ignorance in order to
further reform. I consider the crucial
point of his lerter the phrase “{a]s crazy
as all of this sounded” (emphasis sup-
plied) after the description of the ha-
rassrment this woman had endured. I be-
lieve in verifying clients’ allegations, but
why did he perceive this woman’s story
as “crazy™? It certainly does not sound
Crazy to me.

Georgetown University Law Center
professor Robin West has written about
the often strikingly different reactions of
women and men to the statdstics and
specifics about violence and harassment

against women. She asks, “Why is my re-
action so different [than men’sP”

1 attribute it to this: my reality—-both
internal and external—inclides that vi-
olence; thé pain it causes, and the fear
it engenders. Not only have I lived it
(and they haven’t), but I talk to
women {and they don’t) and women
talk to me (and not them), Like ail
women [ know, I hear narradves of vi-
olence which are not heard by any man
with the sometimes exception of male
therapists. My male colleagues think
my neighborhood is safe; they weren’t
told (I was) the details of a recent rape.
I hear about the date rapes of students
.. . my male colleagues do not. . .. T
hear (men don’t) about marigal vio-
lence. . .. I hear women’s memories
of early sexual abuse. . . . I draw this
simpte inference: Women and men
have wildly different “ignorant” intu-
ifions about the amount of danger, vi-
olence, and fear in womnen’s lives be-
cause women live it and men don’t,
and women tell other woren and not
men.

What Is Taught in Law Schools?

Making women’s real life experiences
visible and understood as they relate to
the law means, for example, informing
the profession about the actual rates of
sexual and domestic assault against
women as well as the omnipresent fear
of this pervasive violence. This needs to
begin in the law schools:

A, University of Kentucky law profes-
sor? begins the rape section of her crimi-
nal law course by asking each male stu-
dent to tell the class what he doeson a
daily basis to protect himself from sexual
assault. The response is a puzzled silence.

Then she asks the female students,

each of whom has something to say: I
do not go to a certain mall because its
parking lot is badly lir. Before I get into
my car [ look to see if anyone is in the
back seat. I do not come to campus at
tmes when there will not be many peo-
ple around. I sieep with my windows
locked no matter what the weather.
" The first time the law professor tried
this teaching technique one woman said,
“] don’t worry about anything anymore.
I carry a loaded gun,” and opened her
handbag to take out a pistol. Each year
the men in the class are stunned to learn
that the fear of rape is a daily reality for
their fernale colleagues and in many ways
conditons their lives.?®

When law professors teach this kind
of material without being fully informed
themselves, the results can distort reali-
ty and mislead students. A few years ago
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[ fearned that a lawyer teaching the law
and psychiatry course at a New York law
school had told his class that it was a
good thing if police did not arrest the
batterer when they responded in a wife
beating case.

When I contacted him, the professor
said that he was not teaching that the po-
lice should do nothing. He was advocat-
ing that they should take the batterer to
a hospital for a shot of Thorazine. When
1 told him that the incidence of domes-
dic violence is not confined to a few men
having psychotic episodes, but is in fact
an epidemic that crosses all economic,
racial, religious, and ethnic lines and is
rninimally estimated to affect 2 million
women every year,” he was shocked.

' National Agency. . . Local Focus

1s the Law Male? Let Me Count
the Ways

In my 1989 book, Promoting Gender
Fasrness Through Judicial Education: A
Guide to the Issues and Resonrces, I listed
more than 50 substantive and procedural
areas in which gender enters the legal
arena. Obviously, the book was written
as a tool for developing judicial educa-
tion programs for judges, lawyers, and
law students. But the title can suggest a
double meaning,.

“Tudicial education” is not just what
goes on at the National Judicial Coilege
or a circuit conference. Lawyers educate
judges in the course of every case. Law-
vers are the essential complement to the
other kind of judicial education, espe-
cially because judges have very different
notions of what they can take judicial no-
tice of, and they want fawyers to bring

" this information into the courts,

Promoting Gender Fairness Through
Judicinl Educarion covers subjects rang-
ing from abuse and neglect to trial sllls,
with issues, such as driving while intox-
icated, medical negligence, municipal li-
ability, and law and psychiatry in between.
The section covering law and psychiatry,
for example, addresses a host of gender-
related issues, such as battered woman’s
syndrome and rape-related post-traumatic
stress disorder. It also provides research
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blaming mothers and points to the ge-
netic origin of many of these problems,
not all practitioners have discarded this
fallacy. :

Stereotyping women as passive and de-
pendent can affect mental healths profes-
sionals’ assessments of competency and
fitness in women who are in fact assertive
and independent.® Research indicates
that gender bias among social workers is
nearly always against women, and social
workers tend to adhere to traditional
male and fernale sex roles, damning the
mother or father who does not conform
to traditional sex roles in parenting or
work, %

Lawyers using any psychological test-
ing should be aware of the biases there.
For example, in the widely used Min-
nesota Multiphasic Personality Invento-
ry, responses by female victims of do-
mestic violence may produce results
similar to those produced by paranoid

personalides.® There is an ongoing fight.

over the Diagnostic and Statistical Man-
ual of Mental Disorders’ addidon of di-
agnostic categories such as “Self-Defeat-
ing Personality Disorder” that can be
wrongly used to describe women trapped
in abusive situatons.®*

Spreading the Gospel

The title of this ardcle comes from 2
series of continuing legal education pro-
grams presented by the American Bar As-
soctation’s Commission on Women in
the Profession. In addition to encour-
aging the audiences at its “Is the Law
Male?” programs to learn about ferninist
legal theory because it enhances advocacy,
the commission charges its audiences
with bringing this knowledge to their
male and female colleagues and encour-
aging them to use it.

Undoubtedly, many of you reading
this have just said to yourselves, “The
men I know in this profession are not
going to come to a program called ‘Is
the Law Male>”” And you are right. That

‘is why, when you want to be sure that

men as well as women will attend, you
should avoid using words such as male,
femnale, gender, and feminist in the pro-
gram titles. Instead, integrate the mate-
rial into continuing legal education pro-
grams for your local and state bars, your
own law office if you conduct in-house
training prograrns, and any teaching you
do at law schools.

The 1992 Report of the Select Com-
mittee on Gender Equality of the Mary-
land Judiciary and the Maryland State
Bar Association provides a model. This

report states that by using Promoting
Gender Fairness Through Judicial Edu-
cation, the Judidial Institute of Maryland
has included gender issues in the fol-
lowing list of programs: '

1. Specialty Topics in Addiction

2. The Right to Forego Treatment

3. Marital Property

4. Mental Health Issues Affecting
Maryland Courts

5. Contempt

6. Fairness in the Courtroom

7. Demeanor and Efficiency in the
Courtroom

8. The Use of Experts in Disputed
Custody Cases

9, Expert Testimony in Juvenile and
Domestic Court

10. Handling the Chronic Youthful
Offender

11. Emergency Ex-Parte Orders

12. Alternative Dispute Resolution

13. Race and the Criminal Process

14. Employment Law®

The effectiveness of this integrated ap-
proach in attracting an audience is illus-
trated by a story from Justice Rosalie
Wahl of the Minnesota Supreme Court,
chair of the Minnesota Task Force for
Gender Fairness in the Courts. At a state-
wide meeting of judges, a session on fam-
ily law was so popular that judges “were
fighting to get into the room.”

The session was actually the pilot test
of a curriculum on spousal and child sup-
port created by the Women Judges’ Fund
for Justice.? Afterward, Wahl overheard
two male judges discussing the program
and saying, “Well thank goodness we
don’t have any of this gender stuff—gen-
der education—this time.” As Wahl said,
“The fanny thing is . . . we had a balf
day of it! They didn’t even recognize it!
It may be that when you label it, some
of them don’t fike it, but they don’t rec-
ognize it when they see it.”¥

Avoiding program titles with words
like “gender” in them is not cowardice.
Integrating gender issues throughout le-
gal and judicial training under substan-
tive law headings is the best way to en-
sure that these issues will not be perceived
as something tangential to the real work
of the courts.

If these issues are integrated consis-
tently and repeatedly into education pro-
grams for law students, lawyers, and the
judiciary, then women’s perspectives will
eventually become integrated into the
taw and legal practice. Programs titled.
«s the Law Male?” will become mean-
ingless once the diversity of human ex-
perience is fully recognized. 0
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Being a woman, even a feminist wornan, does
not automatically confer knowledge. For ex-
arple, in her recent Aslantic aricle, Feminism’s
Henrity Crisis, nored ferninist Wendy Kamin-
er wrote, “{In some feminist circles it is heresy
to suggest that . . . being raped by your date
may not be as traumatc or terrifying as being
raped by a stranger who breaks into your bed-
roorn in the middie of the night.” ATLANTIC
MONTHLY, Qct. 1993, at 51, 67. Kaminer
is apparently unaware that extensive clinical re-
search has shown that a vicdr’s response and
recovery are not determined by the reladon-
ship between rapist and vietim nor the amount

" of force used to accomplish the rape. Victims

of nonstranger rape (the vast majority of vic-
tiers} often have a more difficuit dme recover-
ing because the rape was accomplished by gain-
ing the wcnm s confidence, thus shattering the
rape victim’s ability to trust anyone again.
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