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Overview 

Sexual assault trials with adult victims present a great challenge for judges. Research has 
shown that jurors in sexual assault cases assess the evidence presented through the lens of 
commonly held misconceptions and myths about rape, rape victims and rapists.  Jurors, 
as members of our communities, embrace stereotypes about what constitutes “real rape,” 
including expectations about gender roles and “appropriate” behavior by victims before, 
during and after a reported sexual assault.  

This curriculum explores the research on how juries decide sexual assault cases in which 
the victim is an adult.  It looks at research using actual jurors, as well as mock jury 
studies.  It also explores public opinion data about sexual assault.  After learning about 
the current research, the judges are asked to explore and discuss their role in selecting a 
fair jury, protecting juror’s privacy and minimizing jurors’ stress and trauma in these 
difficult cases. 

This curriculum contains a three-hour and a two-hour version of the program, which can 
be adapted to suit the needs of each jurisdiction. 

Learning Objectives 

• Participants will understand the existing research on how jurors decide sexual 
assault cases in which the victim is an adult 

• Participants will become familiar with current research on opinions and attitudes 
about sexual assault 

• Participants will explore the judge’s role in selecting a jury for a sexual assault 
case in which the victim is an adult, including: 

o The judge’s role in selecting fair jurors 

o The judge’s role in protecting jurors’ privacy 

o The judge’s role in minimizing jurors’ stress and trauma 
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Components of this Module 

This curriculum includes the following components: 

• A PowerPoint presentation, with suggested commentary for the faculty and 
extensive references 

• Two sample agendas 

• Three interactive exercises 

• A Resources CD which contains relevant articles about jury selection 

Suggested Uses for this Module 

This module can either be used as a stand-alone program or judicial educators can 
integrate it into an existing judicial education program.   

The following is a list of the types of programs into which this module can be integrated: 

• A judicial conference 

• A criminal law program 

• A program on sexual assault 

• A program about violence against women 

• A program on jury selection 

Planning the Program 

Judges and judicial educators wishing to present this Jury Selection and Decision Making 
in Sexual Assault Cases Topic Module or to integrate its subject matter into other judicial 
education programs should plan as follows: 

• Determine the time available for conducting the program. This will determine 
which version of the program you will use (three-hour or two-hour versions) and 
which exercises to include.  
 

o If you decide to use the three-hour version, that includes all three 
interactive exercises. 
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o However, if you choose to use the two-hour module, you will need to 
select which of the three exercises you would like to use.  You will also 
need to remove the placeholder slides from the PowerPoint presentation 
for the exercises you are not planning to use (see Sample Agendas for the 
slide numbers) 

• Adapt the material to local law and practice (see section below) 

• Select the presenter/moderator for the program 

• Decide whether you will use small groups or a large group discussion for the 
exercise(s).  This will depend on the size of your group.  Two of the three 
exercises can be used in a small or large group, but if the group is larger than 30-
40 judges, we recommend that you divide the group into smaller groups for the 
discussions 

o If you are going to use small groups, you need to decide whether you 
will choose small group discussion leaders in advance.  If so, you need 
to identify them 

o If you are not going to choose your small group leaders in advance, the 
exercise directions give you a way to choose group leaders quickly, in 
order to save time 

• Ensure that all faculty members are thoroughly familiar with the parts of the 
module they will present or the discussions they will lead 

Sample Agendas 

There are two sample agendas for this module:  a three-hour version and a two-hour 
version.  The format includes a lecture portion and an interactive portion.  The lecture 
portion for both programs is the same.  The only difference is that the three-hour 
version incorporates all three interactive exercises.  For the two-hour version, the 
faculty selects one of the three interactive exercises for the participant judges to 
discuss. 

The following page contains sample agendas for each version. 
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Three-Hour Program 

 

Amount of Time Activity 

45 minutes Lecture (Slides 1-34) 

15 minutes “I’ve Got a Secret” Exercise 

(small group discussion) (Slide 35) 

15 minutes “I’ve Got a Secret” Exercise 

(report back) (Slide 35) 

15 minutes Lecture (Slides 36-47) 

15 minutes Break 

10 minutes Post-Trial Juror Disclosure Hearing Exercise  

(small group discussion) (Slide 48) 

15 minutes Post-Trial Juror Disclosure Hearing Exercise  

(report back) (Slide 48) 

15 minutes Lecture (Slides 49-55) 

20 minutes Jury Selection Exercise  

(small group discussion) (Slide 56) 

25 minutes Jury Selection Exercise  

(report back) (Slide 56) 

5 minutes Wrap up (Slide 57) 
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Two-Hour Program 

 

Amount of Time Activity 

1 hour and 10 
minutes 

Lecture (Slides 1-56) 

20 minutes Exercise  

(small group discussion) 

Choose one of the three exercises provided:**  

“I’ve Got a Secret” (Slide 35);  

Post-Trial Juror Disclosure Hearing (Slide 48); or 

Jury Selection (Slide 56). 

25 minutes Exercise  

(report back) 

5 minutes Wrap up (Slide 57) 

**NOTE:  Remove the placeholder slides for the exercises you will not be using 
for this program. 

Faculty 

Presenter/Moderator:  This module is designed to be presented by one 
presenter/moderator, who delivers the lecture portion of the module, introduces the 
exercise(s), and moderates the report back.  The presenter/moderator must be a skilled, 
experienced judge or judicial educator, who is well-versed in the jury selection process, 
criminal trials, and the unique challenges presented by a sexual assault case. 

Small Group Facilitators:  You can either select your small group facilitators ahead of 
time or choose them at the program. 
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With Pre-Selected Small Group Facilitators:  

• If you pre-select the small group facilitators, meet with them before the program 
to review the exercises and discussion questions and be sure the exercises are 
adapted to your jurisdiction 

o Ask them to appoint the person to their immediate left to be the Reporter 
who takes notes and gives the Report Back for the group. This saves time 

o Review with them the key elements of leading a small group discussion, 
such as being sure that everyone speaks and no one person dominates 

Without Pre-Selected Small Group Facilitators:  

• The person at each table whose last name begins with the letter closest to the 
letter “A” will serve as the facilitator 

• Assign the reporter role to whoever is sitting to the left of the facilitator 

Adapting the Module to Your State 

• Determine whether there are any relevant state statutes and whether you want to 
include them in your handouts.  For example, some jurisdictions have a statute 
addressing how judges must handle post-trial issues about jury misconduct. 

• Determine whether there is relevant case law in your jurisdiction that addresses 
the issues raised in this program. 

• Be sure the slides and exercises use the terminology of your state.  We have used 
the term “sexual assault” throughout this module to describe the wide range of 
sexual crimes.  In a few instances, we have used the term “rape.”  You may need 
to modify the terminology to fit your jurisdiction’s statutory scheme. 

Participant Materials  

Give participants the following items for use during the program: 

• Faculty Biographies 

• Agenda 

• PowerPoint Slides, printed three to a page with room for note-taking 

• Exercise(s) you are using 

• Annotated Table of Contents for the Resources CD 
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• The Resources CD 

• Your evaluation instrument 

Preparing Participant Materials  

The handouts for the Participant’s Binder are available on the CD for this module and on 
the National Judicial Education Program (NJEP)’s website, www.njep.org. To access 
materials for this module as well as any of NJEP’s other resources, click on “Sexual 
Assault Resources.” On the Sexual Assault Resources page, click on the “Resources 
Available for Download” link which will direct you to the registration and login page for 
NJEP’s materials for in-person education, where you will find this module. Registration 
is free and will provide you with a username and password that you will need to gain 
access to this section of the website.  

To print handouts from the CD or the NJEP website: 

• Click on the link to the handout you want to print. Clicking the link will download 
the handout to your computer as a PDF 

• Open the downloaded PDF files 

• Print and copy the handouts 

To print PowerPoint slides as handouts for note-taking: 

• Navigate to the Print Menu 

• From the Print Menu select the “Print What” pull-down menu and choose 
“Handouts” 

• From the “Color/Grayscale” menu select “Pure Black and White” 

• From the “Slides per page” pull down menu select “3” 

Resources CD 

We have included a Resources CD with this Topic Module, as well as an annotated Table 
of Contents, which describes the materials included.  On the CD, you will find pertinent 
articles about how juries decide sexual assault cases, protecting jurors’ privacy and 
minimizing their stress and trauma.  We have taken care to select materials that are 
relevant for judges and have avoided including academic articles that have no practical 
application for judges.   
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We suggest that you provide a copy of the Resources CD Annotated Table of Contents as 
part of the material you hand out to the judges.  We also recommend that you duplicate 
the CD and give it to the judges as well. 

Prepare the Resources CD as explained below and burn a copy for each participant.  

Preparing the Resources CD for Participants via the NJEP website: 

• Download the Resources CD from the website 

• Create a new folder titled “Jury Selection Resources CD” 

• Move the downloaded Resources CD file into the new folder 

• Insert a blank CD and when prompted burn the Jury Selection Resources 
CD folder to the CD 

Preparing the Resources CD via the Jury Selection and Decision Making Module CD: 

• Insert the Jury Selection and Decision Making Module CD. Navigate to 
the Resources CD page and download the Resources CD 

• Remove Jury Selection and Decision Making Module CD 

• Create a new folder titled “Jury Selection and Decision Making Resources 
CD” 

• Move the downloaded Resources CD file into the new folder 

• Insert a blank CD and when prompted burn the “Jury Selection and 
Decision Making Resources CD” folder to the CD 

Resources CD Label 

This module includes a folder called “Reproducing the Jury Selection and Decision 
Making CD and Copyright.” Within this folder there is a ready-to-print PDF called “CD 
Label.” This label is separate from the label for the Resources CD. It is intended to be 
affixed to the CD for the IPSA modules. To print, purchase Avery CD label paper at an 
office supply store or online at http://www.avery.com/avery/en_us/. Put the Avery paper 
into any regular printer, print the PDF onto it and affix to the CD.  This allows you to 
distribute this CD in the exact format that you received it, with the appropriate label.   

Presenting the PowerPoint Presentation 

The lecture portion of this curriculum is contained in a PowerPoint presentation, with 
suggested commentary for the faculty included in the notes section of the slides.  Sources 
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are included on the slides.  The PowerPoint presentation is provided on the CD and the 
National Judicial Education Program’s website, www.njep.org.  

To present the PowerPoint, navigate to the View menu or tab and click “View 
Slideshow.” The slide will fill the screen. 

• To move to the next slide click your left mouse button, press “Enter” on the 
keyboard or use the forward arrow key on your keyboard 

• To return to a previous slide, press “Backspace” on your key board or use the 
back arrow on your keyboard 

• For more options use the right mouse button or for Mac users press the 
apple/control key and click your mouse button 

•  To exit the Slideshow mode press Escape (Esc) on the top left corner of your   
keyboard 

How to Print PowerPoint Slides with Suggested Commentary for the Presenter: 

• To print the slides with suggested commentary for guidance during the 
presentation follow these steps: 

• Navigate to the Print Menu 

• From the Print Menu navigate to the “Print What” pull-down menu and select 
“Notes Pages”  

• Select the “Color/Grayscale” pull-down menu and choose “Pure Black and 
White”  

Exercises 

This topic module includes the following three interactive exercises, with accompanying 
directions and discussion questions: 

• “I’ve Got a Secret” Exercise and Discussion Questions 
• Post-Trial Juror Disclosure Hearing Case Study Exercise and Discussion 

Questions 
• Jury Selection Case Study Exercise and Discussion Questions 

 “I’ve Got a Secret”:  This exercise gives the judges an opportunity to experience how 
difficult it is to elicit information from potential jurors about their biases or their past 
experience with sexual assault.  For the exercise, participants get in small groups.  One 
judge plays the role of the potential juror with a “secret.”  The other judges in the group 
must ask the potential juror questions to elicit the secret.  The exercise contains eleven 
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“secrets,” as well as a short case synopsis that the juror reads to the other judges so they 
understand the type of case involved. 

 Setting: This exercise is geared toward small groups and does not work well as a 
large group discussion. 

 Recommended Amount of Time:  At least 30 minutes.  For small groups, allow 
15 minutes for discussion and 15 minutes for reporting back.   

Post-Trial Juror Disclosure Hearing: This exercise gives the judges an opportunity to 
apply the material, covered in the lecture, which raises the issue of how to handle post-
trial allegations that a juror failed to disclose a pertinent experience or fact during voir 
dire.  The case study fact patterns are both based on actual cases.  In this exercise, the 
judges are asked to discuss how they would rule on a motion for a new trial, based on 
allegations that certain jurors did not truthfully answer questions posed during voir dire. 

The exercise includes two scenarios, with related discussion questions. 

 Setting:  This exercise can be conducted as a large group discussion or in small 
groups. If you are using small groups, you should divide the room in half and assign one 
scenario to the small groups in each half of the room. 

 Recommended Amount of Time:  At least 30 minutes.  For small groups, allow 
15 minutes for discussion and 15 minutes for reporting back.   

Jury Selection:  This exercise gives the judges an opportunity to apply the material 
covered in the lecture portion of this program, including the research on how juries 
decide sexual assault cases and information about how to protect jurors’ privacy.  The 
case study for this exercise, based on two actual marital rape cases, is more detailed and 
complex.  For this exercise, the judges read the detailed case study and then answer the 
discussion questions posed.   

 Setting:  This exercise can be conducted as a large group discussion or in small 
groups. If you are using small groups, you may want to divide the room and assign 
different discussion questions to different groups. 

 Recommended Amount of Time:  At least 45 minutes.  For small groups, allow 
20 minutes for discussion and 25 minutes for reporting back. 

Evaluation 

Evaluation is a critical component of any judicial education program.  Because 
jurisdictions have their own standard evaluation instruments and procedures, we have not 
included a suggested evaluation form here. 
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Technical Support 

The National Judicial Education Program (NJEP) is available to provide technical 
assistance to judicial educators and judges who are planning programs using these 
materials.  Please contact us if you need technical assistance or have any questions about 
using this module. 

National Judicial Education Program 
Legal Momentum 

395 Hudson Street, 5th Floor 
New York, NY  10014 

(212) 925-6635 (telephone) 
(212) 226-1066 (fax) 

njep@legalmomentum.org 
www.njep.org 

Copyright and Use 

When reproducing any component of this module, please use the following text for 
copyright and use: 

© 2011 National Judicial Education Program 
A project of Legal Momentum in cooperation with the  

National Association of Women Judges 
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NOTES
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There are many studies that look at how jurors decide sexual assault cases.  The 
earlier researchers mentioned in this presentation studied actual trials or 
interviewed actual jurors.  Although the research was done quite a while ago, 
more recent research shows similar findings.



NOTES

4

Kalven and Zeisel studied judges’ agreement or disagreement with jury verdicts 
in a large-scale study of 3,576 criminal cases in the 1960s.  They found the 
sharpest disagreement was in the cases they labeled “simple rape”, cases in 
which the parties knew each other, the rapist did not use a weapon, and the 
victim had no physical injury extrinsic to the rape.  In those cases, the juries 
often acquitted when the judges would have convicted.  Kalven & Zeisel found 
that jurors redefined the crime of rape based on their notions of “assumption of 
the risk.”  If the victim went to a bar, went to the defendant’s apartment, etc., she 
assumed the risk of what happened subsequently.



NOTES

5

Professor Gary LaFree conducted the next large-scale study of rape cases.  He 
studied these cases in Indianapolis from the initial report of a sexual assault until 
the final verdict in the case.  As part of his study, Dr. LaFree and his researchers 
conducted 90-minute interviews with 331 men and women who had served as 
jurors in rape cases.  These are some of his findings.



NOTES

6



NOTES

Current studies, most of which are conducted with mock jurors, support the 
earlier findings of Kalven and Zeisel and LaFree.  Many studies, conducted in 
the US, Western Europe and Australia, demonstrate that potential jurors still 
have firmly-entrenched beliefs in rape myths and stereotypes and that these 
beliefs have a profound effect on how they judge sexual assault cases.
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NOTES

This slide discusses findings from two major studies by the Australian Institute 
of Criminology.  The findings, from mock jury studies and public opinion polls, 
show that “juror judgments in rape trials are influenced more by the attitudes, 
beliefs and biases about rape which jurors bring with them into the courtroom 
than by the objective facts presented, and that stereotypical beliefs about rape 
and victims of it still exist within the community.”  The researchers found that 
“pre-existing juror attitudes about sexual assault not only influence their 
judgments about the credibility of the complainant and the guilt of the accused, 
but also influence judgments more than the facts of the case presented and the 
manner in which the testimony is given.”

These are some of the factors that make it more likely jurors will acquit.

8



NOTES

9



NOTES

Assumptions about the roles of men and women in society also strongly predict 
potential jurors’ beliefs in rape myths and stereotypes.  These are just two of 
many studies that demonstrate that jurors with strong beliefs in traditional roles 
for men and women are also much more likely to believe in rape myths and 
stereotypes.

“Benevolent sexism” means the individual has positive attitudes toward women, 
as long as they remain in traditional sex roles.  
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NOTES

These are just a few more of the myriad of studies that show belief in gender 
role stereotypes is highly correlated with belief in rape myths.

PREFACE TO NEXT SLIDE

The research findings about the pervasiveness of belief in rape myths are also 
supported by public opinion polls about rape.
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NOTES

12

Results of a national survey.  Even though research shows that men are much 
more likely to believe in rape myths, a startling percentage of women believe 
the rape myths as well.  In these opinion polls, similar percentages of men and 
women accept rape myths as true.



NOTES

13

Results of a survey targeted to adults in Georgia.
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NOTES
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NOTES

The strongly-entrenched beliefs are not only held by residents of the United 
States.  Here is the result of a wide-scale survey of residents of England and 
Wales.

The blue bar indicates that the respondent felt the victim was responsible for her 
rape.  The red bar indicates the percentage of respondents who felt the victim 
was partly responsible for her rape.
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NOTES

These attitudes are not only held by adults.  Here is a summary of the results of 
two surveys conducted with Rhode Island 7th to 9th grade students.  The studies 
were conducted ten years apart, but the firmly entrenched beliefs in rape myths 
and stereotypes had not changed in the intervening ten years.
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NOTES
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NOTES

Potential jurors also make big distinctions based on the relationship between the 
defendant and the victim.  The closer the relationship between the victim and the 
defendant, the greater level of responsibility jurors assign to the victim.  They 
are much less likely to convict if there is evidence of a prior sexual relationship 
or if the parties are married, despite evidence of force and lack of consent.  This 
is just a summary of the findings in three of many studies that show these same 
attitudes.
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NOTES

There is also a great deal of research on the role of alcohol in sexual assault 
cases.  Researchers have found, for many years, that jurors blame victims who 
have been drinking, but use a defendant’s alcohol consumption to absolve him of 
responsibility.
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NOTES

Popular culture has a tremendous impact on how jurors define sexual assault and 
how they respond to sexual assault cases.  Jurors expect DNA evidence in sexual 
assault cases, even where the defendant has admitted to the sexual contact and 
the only issue is consent.  They also expect scientific or medical evidence in 
every case.  In addition, television shows like “CSI” cause jurors to expect that 
there is a black-and-white, scientific solution to every case.  Several recent 
studies also demonstrate the pernicious effect of movies, television and music 
have on potential jurors’ beliefs about sexual assault.  These are just a few of the 
recent studies.
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NOTES

24

Despite the fact that virtually all of the research shows that women are more 
sympathetic to rape victims, many criminal justice professionals, especially 
prosecutors, strongly believe that women are terrible jurors in sexual assault 
cases.  



NOTES

25

Perhaps this is the explanation.



NOTES

26

PREFACE TO NEXT SLIDE

The National Judicial Education Program (NJEP), which created this 
curriculum, has worked with judicial educators and judges across the country in 
educating judges about sexual assault cases.  As part of NJEP’s two-day 
program, Understanding Sexual Violence, NJEP recommends that jurisdictions 
bring in a panel of jurors who have deliberated on sexual assault cases in that 
jurisdiction.  The panels include jurors from cases in which there was a 
conviction and from cases in which the jurors acquitted the defendant.  The 
jurors are carefully questioned by one of the local judges.  These panels have 
been extremely educational for the judges who participate in the programs.  The 
following slides are direct quotes from some of the jurors who have participated 
in the panel discussions.
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NOTES

In this case, the victim had testified that she was a lesbian who never had sex 
with men.  She alleged that she met two men at a bar and drank with them.  She 
said they offered to drive her to another party and she accepted a ride with them.  
She testified that, instead of taking her to a party, they took her to an apartment 
where they both raped her.  The juror also said, “When she got in that truck with 
them, she assumed the risk.”
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NOTES

When we think about rape and race, most of us think about the extreme animus toward 
black men charged with raping white women. This aspect of the rape and race issue did 
emerge in the LaFree study. “Taken together, the results indicate that processing 
decisions in these sexual assault cases were affected by the race composition of the 
victim-defendant dyad, and the cumulative effect of race composition was substantial.” 

But what also emerged in the LaFree study was a strong devaluation of African 
American women as victims of sexual assault: “It is clear from the analysis that black 
offender-white victim rapes resulted in substantially more serious penalties than other 
rapes…. Moreover, black intraracial assaults consistently resulted in the least serious 
punishment for offenders.”  For example, in one of the cases a juror said of a 13-year-
old black victim that she came from a bad neighborhood and probably wasn’t a virgin 
anyway.

This devaluation of women of color in sexual assault cases is vividly demonstrated by a 
study of sentencing in Dallas, Texas.  In Texas, juries impose sentences. 

LaFree. at 140

Id. at 145, emphasis supplied

Herndon, Ray F. “Race Tilts the Scales of Justice,” Dallas Times Herald, 1990, at A 22.
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NOTES

31

This Dallas study of sentencing and pleas by a local newspaper in 1990 found 
that the median sentence for a black man who raped a white woman was 19 
years and the median sentence for a white man who raped a black woman was 
10 years.  This is a very troubling differential, but even more revealing were the 
statistics on same-race rape (which, despite the stereotypes, is what the vast 
majority of rapes are).  The median sentence for cases in which the victim and 
the offender were both white was 5 years.  For cases in which they were both 
Hispanic, the median sentence was 2.5 years, and for cases in which both were 
African American, the median sentence for rape was 1 year. 



NOTES

One important question for judges is: do jurors listen to and heed limiting 
instructions given during a sexual assault trial?  In this particular study, the 
judge had given a limiting instruction about the jurors’ permissible use of 
evidence about the victim’s prior sexual history.  The researchers found that the 
jurors did not follow the judge’s instruction and, instead, used the evidence to 
assess the victim’s credibility.
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The real question is:  As a judge, what are you supposed to do about this?  How 
are you supposed to consider this information in conducting voir dire in sexual 
assault cases?  Here are the key questions for you to consider.
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(Depending on how much time you have, you may want to elicit some responses 
from the participants on these two questions.)



NOTES

35

This exercise gives you an opportunity to experience how difficult it is to elicit 
information from potential jurors about their biases or their past experiences 
with sexual assault.  (Use the “I’ve Got a Secret” Exercise Directions provided 
in the Faculty Manual for this module to explain what the participants need to do 
for this exercise.)  



NOTES

36

We are going to shift gears now to address the judge’s role in protecting jurors’ 
privacy in sexual assault cases.



NOTES

37

We will now turn our attention to these two questions.



NOTES

38

A jury summons often provokes anxiety in potential jurors.  However, the jury 
selection process also had the potential of re-traumatizing an individual who has 
been a victim of a sexual assault.  One particularly poignant example comes for 
a case in Colorado.  A woman in her 80s was part of a panel being questioned 
for a sexual assault case.  The judge asked the panel members if they had ever 
been a victim of a sexual assault and told panelists they could approach the 
bench if they wanted to discuss something privately.  The woman asked to 
approach the bench and disclosed, for the first time in her entire life, that she 
had been raped as a child.  The elderly woman, who was very dignified, was 
shattered by her disclosure.  She started to cry and was excused.  She left the 
courtroom without anyone to talk to or to provide support for her.

In addition to being mindful of the impact these questions may have on jurors, 
judges also need to ask the questions very carefully to ensure potential jurors 
know what is being asked of them.  One in eight adult women will be the victim 
of a forcible rape sometime during her life, according to Rape in America.  For 
college women, the estimate is one in four, according to two national studies 
conducted 15 years apart.  

(continued on the next slide)
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Rape is the most underreported crime in the US.  For adult women, the reporting 
rate is 16%; for college women, the rate is only 5%.  Many victims do not label 
what happened to them as “rape” or “sexual assault” or “sexual abuse”, even if 
when it meets the legal definition.  Therefore, judges need to be extremely 
careful how they phrase the questions being asked. Experts recommend asking 
behaviorally-based questions, such as, “Has anyone every forced you to have 
sexual intercourse against your will when you were a child or an adult?”, rather 
than just asking whether potential jurors have been victims of a crime or victims 
of a sexual assault, to minimize confusion on the potential jurors’ part.  

This slide summarizes a Wisconsin case and provides a painful demonstration of 
what can happen when a juror misunderstands a question about prior 
victimization.

After the defendant was found guilty by the jury, one of the jurors wrote a letter 
to the trial court judge, claiming that another juror failed to disclose that she had 
been a victim of sexual assault or abuse during voir dire, but that she revealed 
her victimization during jury deliberations.  Over the course of six years, the 
juror was forced to testify in two hearings, the case went to the Wisconsin Court 
of Appeals twice and to the Wisconsin Supreme Court.  The trial court, after 
both hearings, and the Court of Appeals twice held that there was no reversible 
error, but the Wisconsin Supreme Court reversed, granting the defendant a new 
trial.  The defendant was re-tried and convicted again.
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Other examples of cases in which issues arose post-trial about jurors’ disclosures 
during voir dire.
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An even more difficult issue is whether potential jurors have perpetrated sexual 
assault in the past.

Judges also need to consider the limits on the types of questions that jurors can 
be asked.
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Here are some examples of questions asked about prior perpetration.

The problem with asking the questions in this manner is that the questions only 
ask about prior charges, investigations or separations from family members.  
Judges need to keep in mind that most sexual assaults are never even reported, 
let alone charged or investigated or prosecuted.  It is important to also ask about 
claims, allegations or accusations.

Once again, judges also need to keep in mind the importance of asking 
behaviorally-based questions, given the myths and misunderstandings about 
what constitutes “sexual assault.”
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Further information about the Dominquez case:  A 16-year-old girl had 
previously reported that one of the jurors had sexually assaulted her.  He had 
been interviewed by the police and the district attorney, but he had not been 
charged in the case.  He did not disclose the incident during voir dire. When 
questioned about his failure to answer the question truthfully, the juror said he 
thought that he had been asked whether anyone had been “charged with,” rather 
than “accused of” a similar crime.  

The California Court of Appeals affirmed the trial court’s decision to remove the 
juror during deliberations and replace him with an alternate, holding that 
“because the juror’s concealment during voir dire of material information 
demonstrating potential bias was sufficient to constitute good cause under [the 
relevant state statute], we affirm the trial court’s decision to remove him.”

Behaviorally based questions are described on Slide #39.  To elicit information 
about prior perpetration, it is probably best to ask whether the jurors have ever 
been “accused of” forcing someone (either a child or an adult) to have sexual 
intercourse against that person’s will, rather than whether they were “charged 
with” or “convicted of” a sexual assault because so few sexual assaults are ever 
reported and because of the confusion about the definition of “sexual assault” or 
“sexual abuse.”    
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Another difficult question for judges is how far the questioning of potential 
jurors can go.  This case illustrates that dilemma.

What questions would you allow in this case?
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Here is what the courts did in that case.
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One possible solution is for judges to use specially-tailored written 
questionnaires in sexual assault cases.  

PREFACE FOR NEXT SLIDE
Here is one judge’s experience in using a written questionnaire to ask about 
jurors’ prior sexual victimization.
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Judge Hughes originally asked these types of questions in open court, giving 
jurors the opportunity to approach the bench if they wanted to discuss something 
privately.  After he attended NJEP’s Understanding Sexual Violence program 
and Indiana changed its rules about jury questionnaires, he decided to try using a 
written questionnaire.  Indiana had changed its rules to provide greater 
protection for juror privacy, making the written questionnaires confidential.

After Judge Hughes began using his written questionnaire, he noted a 20.3% 
increase in the jurors who disclosed that they had been the victim of a sexual 
assault.

A copy of Judge Hughes’ questionnaire is included on your Resources CD.
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This exercise gives you an opportunity to apply the material which raises the 
issue of how to handle post-trial allegations that a juror failed to disclose a 
pertinent experience or fact during voir dire.  (Use the Post-Trial Juror 
Disclosure Exercise Directions provided in the Faculty Manual for this module 
to explain what the participants need to do for this exercise.)  
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The final topic we will address is the judge’s role in minimizing jurors’ stress 
and trauma.
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When potential jurors are asked to disclose or discuss their prior sexual 
victimization, that experience can cause them a great deal of stress and trauma.  
Some may actually be re-triggered by the disclosure, which may cause them to 
re-live what happened to them or re-experience the associated trauma.  
Providing support for jurors in those circumstances can be very tricky for 
judges, who need to also be mindful of protecting the defendant’s rights.

Some approaches used by judges across the country include:

1. Having resources available to give to jurors who are excused from service 
and are upset by the process, including materials from a local rape crisis center 
or hotline; or

1. Having someone available from the prosecutor’s victim/witness unit, who 
can provide resources for jurors excused from serving.
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Another approach is for judges to de-brief jurors after trial and provide resources 
to those who need them.  Local rape crisis programs or state sexual assault 
coalitions usually have materials available that judges can use.
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Iowa Judge James Kelley did extensive work on assessing juror stress in 
homicide cases.  Judge Kelley’s article, as well as a manual developed by the 
National Center for State Courts, are both included on your Resource CD.  
Although these materials do not specifically address sexual assault cases, the 
information provided should be helpful to judges dealing with juror stress in 
these types of cases.
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The following recommendations have been provided by judges across the 
country who attended NJEP’s Understanding Sexual Violence program.
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What would you add to this list?
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This exercise gives you an opportunity to apply the material covered in the 
lecture portion of this program.  (Use the Jury Selection Exercise Directions 
provided in the Faculty Manual for this module to explain what the participants 
need to do for this exercise.)  
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JURY SELECTION AND DECISION MAKING IN  
ADULT VICTIM SEXUAL ASSAULT CASES 

 
ANNOTATED TABLE OF CONTENTS 

The materials listed below are provided in-full. 
Each citation is hyperlinked to the full text of the resource. 

 
1. Hon. Richard T. Andrias, Rape Myths: A Persistent Problem in Defining and Prosecuting 

Rape, CRIMINAL JUSTICE, Summer 1992 at 3. 
 

Judge Andrias explores rape myths and stereotypes and the statutory changes enacted in 
response to public misconceptions concerning sexual assault.  Though this article was 
published in 2992, the myths it describes are still distorting rape cases today.  
 

2. Hon. J. Richard Couzens & Hon. Tricia Bigelow, Jury Questionnaire, CALIFORNIA 

BENCHBOOK: THE ADJUDICATION OF SEX CRIMES 122-124 (2006). 
 

Jury questionnaires are a sensitive and private way of eliciting critical information about 
a potential juror’s past experience with sexual crimes.  In addition to inquiring about a 
potential juror’s personal experiences with sexual assault, this model of a jury 
questionnaire probes related issues that may surface in a sexual assault case, such as 
attitudes on punishment, credibility of minor victims, and the perceived value of 
psychiatric testimony.  

 
3. Jennifer F. Freyd, What Juries Don’t Know: Dissemination of Research on Victim 

Response is Essential for Justice, TRAUMA PSYCHOL. NEWSLETTER 15-18 (2008).  
 
This article discusses the author’s experience as an expert witness in a federal rape trial, 
and provides a list of several issues about which jurors need to be educated in rape cases. 
 

4. Hon. William Hughes, Jury Questionnaire, NATIONAL JUDICIAL EDUCATION PROGRAM, 
UNDERSTANDING SEXUAL VIOLENCE: THE JUDICIAL RESPONSE TO STRANGER AND 

NONSTRANGER RAPE AND SEXUAL ASSAULT (2005). 
 

Judges need to identify individuals in the jury pool whose personal history of sexual 
victimization or perpetration may disqualify them from serving as unbiased jurors.  This 
jury questionnaire asks potential jurors about their past experience related to sexual 
assault, questioning them about prior victimization or perpetration.  

 
5.    James E. Kelley, Addressing Juror Stress: A Trial Judge’s Perspective, 43 DRAKE L. 

REV. 97 (1994).  
 

This study looks at the effects of participating in murder trial on juror stress. The 
participants were 350 jurors from Iowa murder cases.  Although these jurors exhibited 
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many signs of stress, in most cases the signs were not severe.  The study also looked at 
how post-deliberation conferences with the trial judge affected juror stress levels. While 
there was no significant difference found in the stress levels of jurors who had these 
conferences and those who had not, there were also no negative effects to these 
conferences either.  

 
6. Shannon Lambert, J.D., PANDORA’S PROJECT, SURVIVING JURY DUTY: TIPS FOR RAPE AND 

SEXUAL ABUSE SURVIVORS (2009), available at 
http://www.pandys.org/articles/juryduty.pdf. 
 
This article discusses several concerns rape and sexual abuse survivors might have about 
participating in jury duty, whether for sexual assault cases or cases in general, and 
provides tips as to how they can survive the process. 

 
7. NATIONAL CENTER FOR STATE COURTS, THROUGH THE EYES OF THE JUROR:  A MANUAL 

FOR ADDRESSING JUROR STRESS, NCSC Publication Number R-209 (1998). 
 

Although this manual does not address sexual assault cases specifically, it provides a 
great deal of practical advice for judges seeking to minimize jurors’ stress.  It gives 
practical suggestions for every stage of the process, from the jurors’ initial contact 
through post-trial proceedings. 

 
8. Lynn Hecht Schafran, Importance of Voir Dire in Rape Trials, TRIAL, Aug. 1992 at 26. 

 
Research demonstrates that rape case jurors often base their verdicts on extra-legal 
factors related to myths and stereotypes about victims, offenders, and the crime itself.  
This article explains why widely-held myths and misconceptions about rape make 
thorough voir dire essential in these cases.  
 

9. Lynn Hecht Schafran, What the Research About Rape Jurors Tells Us, NATIONAL 

JUDICIAL EDUCATION PROGRAM, UNDERSTANDING SEXUAL VIOLENCE: THE JUDICIAL 

RESPONSE TO STRANGER AND NONSTRANGER RAPE AND SEXUAL ASSAULT (2005).  
 

This article, from the National Judicial Education Program’s two-day judicial education 
curriculum, summarizes research about how jurors decide sexual assault cases and 
describes public opinion polls on attitudes about sexual assault. The research with sexual 
assault juries and the opinion polls on public attitudes toward victim behavior and forced 
sex show that empanelling an unbiased jury in a sexual assault trial is a serious challenge. 
Thorough voir dire to address these biases as they relate to the case being tried is an 
essential element to achieve fairness in these trials. 

 
10. Judy Shepherd, Reflections on a Rape Trial: The Role of Rape Myths and Jury Selection 

in the Outcome of a Trial, 17 AFFILIA 1, 69-92 (2002). 
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A professor who was selected to be a jury member in a rape trial in 1999 wrote this 
article. The author details the jury selection process, the case, jury deliberations, and the 
outcome of the trial (and the re-trial, which took place seven month later).  She then used 
the information she gathered to discuss the pervasiveness of rape myths in American 
society, the effect of jury selection on the outcome of trials, and the treatment of sexual 
assault victims by the courts. 























Appendix 10-A: Sex Crime Questionnaire 
App 10-A

1. Have you ever been the victim of any form of sexual molestation? (This includes 
actual or attempted rape or molestation or unwanted sexual advance by a stranger, 
acquaintance, family member, or someone else you knew.) If yes, please explain. 

a. If you answered “yes,” was the incident reported to anyone, including your friends, 
family, or law enforcement? If so, please indicate to whom it was reported. If not, why 
not? 

b. Did the incident result in any formal action taken against the offender? If so, 
please explain. 

c. If formal action was taken against the offender, were you satisfied with the 
outcome? Please explain. 

2. Do you know of any adult or child, other than yourself, who has been the victim of any 
form of sexual molestation? This includes actual or attempted rape or molestation or 
unwanted sexual advance by a stranger, acquaintance, family member, or someone else 
the person knew. If yes, please explain. 

  

a. If you answered “yes,” did the incident result in any formal action taken against the 
offender? If yes, please explain. 

b. If formal action was taken against the offender, were you satisfied with the 
outcome? Please explain. 

3. Have you or has anyone you know been accused of having committed a sexual 
assault on a child or adult? If yes, please explain. 

a. If you answered “yes,” did the incident result in formal action taken against the 
accused? If so, please explain. 

b. If formal action was taken against the accused, were you satisfied with the 
outcome? Please explain. 

4. Do you think that explicit discussion of sex acts will bother you or affect your ability to 
be fair? If yes, please explain. 

5. Did you have any emotional or other reaction when you first heard what this case was 
about? If so, please explain. 

!"#$%&$%'()*+,-%."/01#2%3%!"#$%4,()(+%5(617"89%!"#$%&"'()*+,,-*#'9%.:;<=>'?<:%5@?.!5>>AB%4!@%:C&DC<.:4>?%>=%
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6. The defendant in this case is accused of committing a sexual assault on a child/elder 
adult/physically disabled person. How will that fact affect your decision in this case? 

7. [If syndrome evidence may be offered] Psychiatric testimony may be offered in this 
case concerning the conduct of victims of sexual assault. Do you have any training or 
experience in psychology? If so, please explain.  

a. Do you have any feelings about the value of psychiatric testimony offered in a 
criminal case? If so, please explain. 

b. If you are instructed that you may consider this evidence only for a limited 
purpose, will you be able to follow that instruction? 

8. Based on age alone, do you have any particular feelings or opinions about the 
accuracy of the testimony of a ___ -year-old child? Please explain. 

9. Do you have any specialized training or experience in working with children/senior 
citizens/persons with disabilities? If so, please explain. 

10. Do you believe that sexual molestations, if they occur, should be dealt with in 
treatment rather than as a criminal prosecution? Please explain? 

11. Can you think of any circumstance where the victim of sexual assault brought the 
event on by his or her own conduct? Please explain.

12. Do you regard the current punishment for sex offenses to be too light, about right, or 
too harsh? Please explain. 

13. Do you belong to or contribute to any organization that places a special emphasis on 
advocacy on behalf of sexual assault victims? If so, please explain. 

14. Do you belong to any organization that advocates for more sexual freedom and less 
government involvement in consensual sexual relationships, such as the North American 
Man/Boy Love Association (NAMBLA)? If so, please explain. 

15. Do you have any specialized training or experience in working with victims of sexual 
assault? If so, please explain. 



16. Is there any matter you would prefer to discuss privately with the court? If so, please 
give a brief explanation. 

17. [If relevant to the crime] Have you or has any member of your family ever had a 
drug- or alcohol-related problem? 

Source:  Bigelow and Couzens, California Benchbook:  The Adjudication of Sex Crimes, 
Appendix 10A, pages 122-124.  For information about this benchbook, please contact 
Bobbie Welling, Supervising Attorney, California Administrative Office of the Courts, 
bobbie.welling@jud.ca.gov  
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Understanding Sexual Violence National Judicial Education Program

Judge William Hughes’ Original Questionnaire

ADDITIONAL JUROR QUESTIONNAIRE

To the Juror:

You have been selected for potential service on a jury.  The case for which you have been

called involves allegations of a sexual nature.  In order to select a fair and impartial jury, the jury

selection process requires that certain items of information be collected from each potential juror.

In this case that may include information which might be embarrassing to you if you were asked

these questions in open court. Your answers to this questionnaire are not public information.

The judge sees your answers, and may share those answers with the attorneys for the parties but

only after first asking for your permission to do so. Jury service is a privilege and an obligation

of citizenship which should not be taken lightly. Trial by jury is central to our system of justice,

and its successful operation requires the intelligent and unbiased judgment of qualified jurors.

1. NAME: ____________________________________________________________________

2. Have you ever been the recipient of an unwanted sexual contact? ___YES ___NO

3. If your answer to Question 2 was yes, please briefly explain the situation:_________________

______________________________________________________________________________

______________________________________________________________________________

4. Has any member of your family ever been the recipient of an unwanted sexual contact?

____ YES ____ NO

5. If your answer to Question 4 was yes, who was the person and what was his or her relationship

to you?________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

6. Have you ever been accused of or charged with an offense involving sexual contact?

____ YES ____ NO

7.  If your answer to Question 6 was yes, please briefly explain the situation:________________

_____________________________________________________________________________

_____________________________________________________________________________

8. Have you ever known anyone who has been a victim of an offense involving sexual contact?

____ YES ____ NO

9. If your answer to Question 8 was yes, who was that person and what was his or her

relationship to you? _____________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

I affirm under the penalties of perjury that the foregoing answers are true to the best of

my information and belief.

DATE: ______________________ ________________________________

Signature
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I. INTRODUCTION

The public stage of the legal system is the courtroom. The actors include lawyers, judges, witnesses, bailiffs, parties, and jurors.

All have a role, some more than one. The intended result of the system's activity is a decision: the conclusion of a controversy.

Most controversies do not result in a public trial; they are settled or compromised before the public phase of a trial begins. 1

The cases that do go to trial are the ones in which either the stakes are too high for compromise, or the principles involved seem

too important to be negotiated. Thus, juries, and sometimes judges, are asked to decide disputes not otherwise solvable.

The jury trial method for deciding disputes presents “evidence” to a group of nonexpert lay persons, gives them some guiding

legal rules, and tells them to make a decision about the facts presented in the trial on the basis of the given legal rules. Lawyers

present a story to the jury in order to persuade them that a *98  particular view of the case is its reality. 2  In effect, a trial is

an exercise in creating a reality as a basis for a decision.

Reality is not always neat, pretty, or comfortable to observe, either in everyday life or in the courtroom. Psychiatry and

psychology teach that persons exposed to traumatic experiences can have adaptive reactions others may not experience. 3  The

most well-known example is what was called “shell shock” in prior wartime, now generally referred to as posttraumatic stress

disorder. 4  Some evidence indicates jurors in very difficult cases may exhibit symptoms of stress similar to those seen in persons

clinically diagnosed as suffering from posttraumatic stress disorder. 5  Recent attention from journalists 6  and therapists 7

highlight a growing public perception of the stress of jury service in difficult cases. Judges also observe the stress jurors manifest

during trials. Some judges regularly talk to jurors after the verdict in particularly difficult trials in order to reduce distress and

“close” the jury process. Even these judges often question whether such contacts are appropriate or even helpful.

This Article considers possible judicial responses to juror stress. The Article begins by examining the trial judge's role in jury

management and the existing legal rules regarding postverdict contacts with jurors. The Article then discusses media accounts

of juror stress and reviews some professional literature suggesting postverdict contacts between judge and jury can effectively

reduce juror stress. Next, the Article surveys reports of professional psychological debriefing of jurors. The following section
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presents the author's own study of juror stress, which began by sending a questionnaire to jurors who deliberated to verdict in

forty-four recent murder trials in Iowa. The study tests two hypotheses: (1) Jurors who decide criminal murder trials are likely

to experience stress symptoms related to the case; and (2) jurors in murder cases who have informal postverdict conversations

with the trial judge are less likely to experience severe stress symptoms than jurors not provided that opportunity. Finally, the

Article recommends standards and techniques for both informal judicial debriefing and formal professional debriefing of jurors.

II. JURY MANAGEMENT

Trial judges manage many facets of the judicial process, 8  including cases and juries. 9  Managing has many meanings. When

applied to juries, managing *99  means the judge must plan for the trial, communicate with the jury, lead the jury through the

case, and guide the jury in applying the law for the decision.

Trial judges manage a substantial amount of the planning for jury intake. Judges often control the size of the panel needed.

They may determine some of the procedures for calling jurors. 10  Juror orientation is often the trial judge's first contact with

the jury panel. Many judges actively manage the voir dire process by controlling the scope and content of the questioning.

The trial judge controls, and therefore manages, the jury during trial through evidentiary rulings, admonitions and instructions,

recesses, and handling trial interruptions. 11  Judges take responsibility for the comfort 12  and health 13  of jurors while in court.

At the end of the trial, the judge controls the jury's exist from the system by determining when and how the jurors are discharged.

Postverdict contact with jurors poses certain problems, some with more systemic ramifications than others. Judges still manage

these contacts, including the “who” and the “how” of the process.

*100  Judges also make and enforce rules regarding lawyers' contacts with jurors after trials. These rules include ethical

strictures, 14  court rules, 15  and general trial standards. 16  In addition, judges attempt to limit intrusions by the news media

into the lives of jurors after trial. 17

Judges are required to follow ethical restrictions regarding their own contact with jurors after trial. Canon 3 of the ABA Model

Code of Judicial Conduct prohibits a judge from making any public comment that might reasonably be expected to affect the

outcome or fairness of any pending case in any court. 18  The Canon also prevents a judge from making any nonpublic comment

that might interfere with a fair trial or hearing in any pending or expected case. 19  This ethical rule further addresses whether

a judge may explain the procedures of the court for public information. The relevant portion of the Canon states, “A judge

should abstain from public comment about a pending or impending court proceeding in any court.... This subsection does not

prohibit judges from making public statements in the course of their official duties or from explaining for public information

the procedures of the court.” 20  When judges attempt to follow the ethical rules and promote public understanding of the legal

system, they are often *101  put in an awkward position because they cannot ethically comment on the cases they are most

familiar with until all appeals are final. 21

The new Model Code of Judicial Conduct, adopted by the American Bar Association in 1992, affects a judge's duty when

talking to jurors after a verdict. Section B(10) of Canon 3 now provides, “A judge shall not commend or criticize jurors for

their verdict other than in a court order or opinion in a proceeding, but may express appreciation to jurors for their service to

the judicial system and the community.” 22

The commentary of the ABA Advisory Committee on the Criminal Trial accompanying Standards Relating to Trial by Jury

decries the practice of some judges who have been heard, on occasion, to tell the jury they “did the right thing,” or they acquitted

a guilty recidivist. 23  If these jurors are immediately assigned to another case, such comments from a judge could influence

them in those cases. Avoiding commendation or criticism of the verdict does not mean, however, a judge should avoid all

contact with jurors postverdict. If judges understand the reasons for controlling postverdict contact with jurors, they will be

able to determine whether and what type of judicial contact is appropriate.
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Restrictions on postverdict contacts with jurors generally reflect the long held common-law rule against inquiry into jury

deliberations. One commentator posits the rule originating in an English opinion in 1785 and becoming a nearly unquestioned

rule in the United States. 24  The rule has now been adopted in Rule 606(b) of the Federal Rules of Evidence and in various

states. 25  Rule 606(b) provides:

Upon an inquiry into the validity of a verdict ... a juror may not testify as to any matter or statement occurring

during the course of the jury's deliberations or to the effect of anything upon his or any other juror's mind or

emotions as influencing him to assent to or dissent from the verdict ... or concerning his mental processes in

connection therewith, except that a juror may testify on the question whether extraneous prejudicial information

was improperly brought to the jury's attention or whether any outside influence was improperly brought to bear

upon any juror. Nor may his affidavit or *102  evidence of any statement by him concerning a matter about

which he would be precluded from testifying be received for these purposes. 26

The United States Supreme Court upheld this Rule against the argument the Rule prevented a criminal defendant from proving

a violation of his Sixth Amendment right to a competent jury. 27  The Court held that prohibiting use of juror affidavits about

juror intoxication advances three policies crucial to the jury system. First, the prohibition promotes open and frank discussion

during jury deliberations. 28  Second, the rule maintains the community's trust in the jury system. 29  Third, it protects jurors

from harassment if they return an unpopular verdict. 30  These reasons all focus on protecting the deliberative process by cutting

off some types of inquiry into the dynamics of actual jury deliberations in real cases. 31

When trial courts apply these policy reasons to the question of whether the judge should meet and talk privately with the jury

postverdict, the analysis leads to some confusion. If trial judges focus on helping the jury understand its function and duties,

while promoting public acceptance of the jury system, then the reasons supporting Rule 606(b) seem irrelevant to the trial

judge's problem.

Lessening potential distress in jurors, however, does not impinge on the policies supporting prohibitions on some types of

postverdict contact. In fact, one reason for debriefing jurors postverdict is consonant with protecting jurors from harassment.

Harassment produces stress. Stressed jurors are less likely to want to be on another jury. Therefore, a rule preventing harassment

suggests another reason favoring postverdict contact: reducing juror stress. The basic policy supporting both the rule preventing

harassment and a preference for debriefing juries is to preserve the jury system and to promote wide acceptance of jury service.

III. PRIOR STUDIES OF JUROR STRESS

In an article in the Riverside, California Press-Enterprise, four jurors who deliberated to verdicts in different murder trials were

interviewed some time after the trials. 32  One juror described violent nightmares about attacks on family and *103  friends;

these nightmares recurred for a year after the trial. 33  Another described his jury service as so emotionally taxing he would

rather relive his two active duty years in Vietnam than go through the trial again. 34  A third juror was fearful fourteen years

after the trial. 35  The fourth juror, interviewed three and one-half years later, had strong emotions about the trial. The press

interview was the first time the juror had been asked how she felt about the experience. She stated how important it was “to

talk to somebody about how I feel about it.” 36

A juror interviewed five months after a Connecticut murder trial discussed her anxiety when something on television reminded

her of the murder. 37  The same juror complained that although “ l ots of work goes into the selection of a jury, ... nothing is

done to help with how upset you can feel.” 38

Print journalists are not the only ones intrigued with jurors' reactions to difficult trials. In 1987, the experience of a Lowell,

Massachusetts, murder trial jury was the subject of a television documentary. The documentary was shown on ABC's Nightline

during the sequestered deliberations of the Oliver North trial jury. 39  After the murder case verdict, the documentary's reporter
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interviewed some of the jurors about their experiences. Some jurors reported suffering irritability, sleeplessness, and flashbacks

to the scene of the dump where the victim's body was found. 40

The reactions of jurors who decide difficult issues in murder trials resemble certain clinical signs of posttraumatic stress

disorder. 41  Psychiatric literature and studies propose that persons experiencing an event outside the normal range of human

events and quite distressing to most people will have similar responses during the process of working through the stressful

event. 42  Strains to a person's psychological system can produce a large number of responses, not all of which are maladaptive.

Repetition and chronic recurrence of a number of these responses over a long period of time, however, can be signs of a clinical

disorder. 43

A study of jurors after a murder trial in Cincinnati, Ohio, found evidence of stress disorders in some jurors, and stress

responses in many. 44  After three sessions with ten of the fifteen jurors, including alternates, psychiatrist and author Dr.

Stanley Kaplan determined that four of the jurors fit all of the standard psychiatric *104  criteria for diagnosis of posttraumatic

stress disorder six months after the trial was over. 45  The jury was “death qualified,” and, as part of its verdict, it returned a

death sentence. 46  Stress responses included recurrent frightening dreams, upsetting thoughts, anxiety brought on by everyday

occurrences reminding them of an aspect of the evidence, and even phobic reactions to places similar to the murder scene. 47

Not all the results were negative. Some jurors emerged with more self-confidence and maturity. 48  Others stated they spent

more time with their children, dealing thoughtfully with the children in hopes of preventing them from turning out as badly

as the defendant. 49

Dr. Kaplan noted an interesting phenomenon. Although some of the sessions “reawakened memories of the trial and evoked

transient increases in symptoms in some jurors, most said they had benefited from the discussions. They were particularly

grateful for the opportunity to discuss their experiences with someone who could understand their thoughts....” 50

Dr. Kaplan and a colleague have separately reported interviews with forty jurors from this case and three other criminal trials. 51

Twenty-seven of the jurors exhibited one or more physical or psychological symptoms the authors thought were related to

their jury duty. 52  Complaints ranged from sleep disturbances, reported by thirteen jurors, to overt physical illness, including

headaches, hives, and peptic ulcer flare-up. 53  The report commented on symptoms of posttraumatic stress found in several

jurors who served on murder trials. One juror reported that after seeing graphic photographs of the murder victim, she “went

home ill” and could not eat for three days. 54  Six weeks after the verdict, this juror said that when someone mentioned the

case, she experienced “nervous, unstable feelings inside.” 55  She also reported she still dreamt about the case. 56  Another juror

mentioned anything reminding her of the trial made her tearful. 57  The same juror reported having trouble sleeping during

sequestered deliberations. 58

Some experimental evidence suggests positive effects accrue from talking with an accepting and trustworthy confidant about

traumatic events. 59  These effects can include both reductions in reported physical illness 60  and improvement *105  in immune

system functioning. 61  Benefits derived from discussing shared traumatic experiences lie at the heart of recommendations from

psychiatrists that jurors exposed to disturbing evidence in high profile criminal cases be debriefed by mental health professionals

after the trial. 62

One professional debriefing of a jury has recently been reported. 63  After a six week murder trial in Kentucky, which involved

an alcohol-related traffic accident resulting in the death of twenty-seven people, mostly school children, the judge engaged

a crisis debriefing team to help the obviously distraught jury. 64  Two psychiatry professors conducted a voluntary two-hour

session immediately after sentencing. Eleven jurors, the judge, the court reporter, a bailiff, and one jailer attended. 65  The

debriefers described the session's start as follows: “We began the session by acknowledging the amount of stress that the jurors
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had been under and by emphasizing the importance of talking about their experience. We also outlined common reactions to

stress and their clinical manifestations. The jurors were then invited to share their feelings and perceptions.” 66

The trial occurred in a rural community, where most of the jurors knew either relatives or friends of the defendant. 67  The

victims were from a small town almost eighty miles away. 68  Most of the debriefing session focused on the jury's anger at being

“caught in the middle.” 69  The debriefers moved the discussion towards allowing the jurors to accept that they had done their

job as jurors in a way that ensured a fair trial and verdict. 70  The discussion then turned to the cognitive and emotional reactions

the jurors could expect. The psychiatrists suggested the jurors might experience sleep disturbances, decreased appetite and

concentration, irritability, and intrusive thoughts. 71  Some jurors already had these complaints. 72  The facilitators encouraged

the jurors not to misinterpret these signs as anything but a normal response to a stressful event. 73

The intensity of the session surprised the psychiatrist-debriefers. 74  They thought the jurors' responses were as severe as that

of rescue workers or law enforcement officers who are debriefed after working at disaster scenes. 75  The *106  psychiatrists

wrote that the stress placed on jurors had not been fully appreciated in the past, at least in the psychiatric profession. 76  Some

of the factors leading to this level of stress, in their opinion, included the length of the trial and the jurors' inability to obtain

any emotional release by talking about it during the trial. 77

Mental health professionals suggest debriefing sessions with jurors after trial should include information about coping with

stress and its normal effects. These sessions should offer mutual support and validation of the jurors' shared experience. If jurors

can realize they are not alone in their powerful feelings, they can be more comfortable with these feelings and therefore avoid

future adverse reactions. 78

Judges throughout the country apparently have been helping jurors overcome the effects of stress in the jury box. 79  I have

routinely debriefed jurors in criminal cases since 1984, and the intensity of the reaction of the jurors in the Kentucky study is

not surprising. I have seen the same intensity of reaction in jurors deciding both murder and sexual abuse cases. The reactions I

have observed do not appear to depend upon either the size of the community or the amount of publicity about the case. Informal

contacts with judges from around the United States indicate some judges do regularly talk to jurors after a verdict is announced

in criminal cases. These trial judges are concerned about the effects these informal debriefings have on jurors and whether the

practice is effective. They also feel ill-equipped to engage in this type of discussion. 80  No known studies have explored the

effects on juror stress levels of private, postverdict conferences with the trial judge.

Psychiatric 81  and psychological 82  literature predicts that encountering an event generally beyond the range of common human

experience may produce stress symptoms in susceptible people. The criteria for diagnosing a post-traumatic stress disorder 83

require the subject to experience a very serious stressful event. Such events include assault, rape, flood, earthquake, bombing,

torture, airplane crash, military combat, or motor vehicle accidents with serious physical injury. 84  One author indicates his

studies show less serious life experiences *107  also may induce stress symptoms. 85  Certain persons may be more disposed

to having stress symptoms because of these experiences. 86  Other studies suggest stress responses may be lowered by a person

discussing the stress-producing event. 87  The literature therefore suggests postverdict discussions between the trial judge and

jurors could have an effect on jurors' stress levels and later reactions.

IV. A STUDY OF IOWA JURORS

A. Design and Methodology

The Iowa jury study was designed to assess stress levels in a large number of jurors involved in serious criminal cases. A

questionnaire was sent to jurors who decided forty-four murder cases in Iowa. The names and addresses of jurors who deliberated

to verdict in these Iowa cases between January 1, 1989, and January 30, 1991, were obtained from public records. 88  A three-
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page questionnaire was sent to all 528 jurors. All jurors' names and personal information were omitted from the questionnaires.

The jurors were assured anonymity. Each questionnaire was coded for the county and case number only. Questionnaires were

given serial numbers based on the order received from each trial. Three-hundred fifty responses were received. No follow-

up letters were sent. The response rate of sixty-five percent without a follow-up request was unusually high, and greater than

reasonably expected. This rate may have been due to the nature of the inquiry, the source of the request (a judge), or a perceived

(or unconscious) need of the responding jurors to communicate with someone about their experience. It can be interpreted as

partial confirmation that jurors are concerned about the legal system and their part in it.

None of the juries in the Iowa study were sequestered. Two juries heard cases removed from the original county on change of

venue. At least two cases were retrials after appellate court reversals; none were repeats of the same case. Juries in Iowa have

no responsibility for recommending sentences. Many jurors seemed aware that first degree murder is punished in Iowa by life

imprisonment without parole. Dr. Kaplan's work suggests sequestration and death penalty sentencing functions place special

stress on jurors. 89  These variables could not be controlled in the study. Their effect must be evaluated in future inquiries.

B. Analysis

The questionnaire was designed to determine the jurors' reactions to the trial and to the trial judge's closing conference with

them, if any. Six numbered questions were placed on three sheets. The first question asked for the type of *108  “private”

conference the jury had with the trial judge after the verdict was announced. Three types of private conferences were postulated:

a question-and-answer session, informal conversations, and an instructional session about whom to talk to or what to talk about

after leaving the courthouse. An answer also was allowed to indicate all three had occurred. The final answer option indicated

no posttrial private conference with the judge. A pivotal problem with the study was the inability to control the type and content

of any post trial conferences between the judge and jury. Many of the juries considered to have been “debriefed” by a judge

may only have had an informal talk about jury procedures or ways to leave the courthouse without meeting the press. Responses

to the first question are tabulated in Table 1.

TABLE 1
90

JUROR REPORTS OF TYPES OF JUDGE/JURY CONFERENCE

Type Number

Question and answer 36

Informal conversations 63

Instructional session 27

All of the above 36

No private conference 229

A subpart of the first question asked each juror to describe the private conference with the judge and to indicate what happened

in the meeting. This open-ended request and a later question asking for the jurors' recommendations for discussions with the

judge provided insight into jurors' thoughts about the trial process. Many pages of textual responses from jurors were received.

They were coded by a questionnaire serial number (1-350) and by county and case number. No textual analysis has yet been

attempted on these responses. Some pertinent quotes from these juror responses are included in both text and footnotes.

The second question asked whether the juror discussed the case itself and the juror's feelings about the jury experience

with others after leaving the courthouse. The form provided response fields including family members, close friends, work

colleagues, neighbors, other jurors, and “any others.” Responses are tabulated in Table 2.

TABLE 2
91

JUROR DISCUSSIONS AFTER LEAVING COURTHOUSE

Discussed case and feelings with: Number %

Family members 333 91.7

Close friends 267 73.6

Work colleagues 216 59.5
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Neighbors 82 22.6

Other jurors 155 42.7

Any others 34 9.4

*109  The third question had fifteen subparts. The subparts were designed to elicit whether the juror experienced typical stress

responses to the evidence presented in the trial. The question used is printed below.

You were a juror in a trial concerning a serious crime. Below is a list of comments made by people after observing evidence

of similar crimes. Please check the one box next to each item that most closely describes how frequently these comments were

true for you since the trial. If they did not occur, please mark the “Not at all” box.

a. I thought about it when I didn't mean to.

b. I avoided letting myself get upset when I thought about it or was reminded of it.

c. I tried to remove it from memory.

d. I had trouble falling asleep or staying asleep.

e. I had waves of strong feelings about it.

f. I had dreams about it.

g. I stayed away from reminders of it.

h. I felt as if it hadn't happened or wasn't real.

i. I tried not to talk about it.

j. Pictures about it popped into my mind.

k. Other things kept making me think about it.

l. I was aware that I still had a lot of feelings about it, but I didn't deal with them.

m. I tried not to think about it.

n. Any reminder brought back feelings about it.

o. My feelings about it were kind of numb.

After each comment, four boxes appeared in columns headed “Not at all,” “Seldom experienced,” “Sometimes experienced,”

and “Often experienced.” 92

The fourth question asked whether the juror “would hesitate to serve on another jury in the future.” Due to the imprecise wording

of the question, the “yes or no” responses were not consistent and therefore not useful.

*110  The fifth question asked the juror to make recommendations for discussions between judges and jurors after verdicts are

announced. The textual responses have not been coded or otherwise analyzed, but some are used in the discussion.

The sixth question asked jurors to indicate their gender, age, marital status, and level of formal education. These demographic

variables are shown in Table 3, along with certain comparison information about the general demographics of the Iowa

population.
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TABLE 3

DEMOGRAPHIC VARIABLES

Demographic Category Number % State-wide %

Gender:
93

Female 196 56 52

Male 152 43 48

No response 2 1 0

Totals 350 100 100

Age:
94

18-40 years 154 44 54

41-60 years 135 38 19

Over 60 years 59 17 27

No response 2 1 0

Totals 350 100 100

Marital Status:
95

Single 37 10 23.7

Married 282 81 60.6

Divorced 19 5 7.3

Widowed 10 3 8.4

No response 2 1 0

Totals 350 100 100

Education:
96

Grade school 20 5.6 *

High school 102 29 *

Some college 124 35.3 *

College graduate 79 23 *

Graduate degree 21 6 *

No response 4 1.1 *

Totals 350 100 *

*112  No attempt was made in the study to investigate the reasons for differences between the demographic make-up of the

jurors studied and the state population. The reasons can be explained, however. In Iowa, jurors are drawn from two sources:

drivers' license and voter registration lists. 97  Slight variations may result from using these two lists. Voir dire and jury selection

by lawyers adds further variables to the selection process. Some judges suggest lawyers will generally remove prospective jurors

likely to have severe stress reactions to expected evidence, especially in a serious case. Also, jurors who indicate in voir dire

the stress of a gruesome or difficult case would affect their ability to be impartial will usually be excused for cause. Therefore,

a close match between the demographics of the community and the final jury seated for any serious case is seldom obtained.

The high percentage of persons responding who were college graduates, 29% of responding jurors, compared to the state average

of 13.9% of the general population over age 25 who have more than 16 years of education, is striking. 98  Two explanations

suggest the result. The first explanation is lawyers in these cases may choose more educated jurors. Second, a self-selection

process could also be involved: college educated persons may respond more readily to a questionnaire in such a study. Both

factors probably influenced the divergence of the population demographics.

Analysis of the responses 99  to the first question revealed twelve juries had been “debriefed” by the trial judge. For purposes of

the study, a debriefing was any private postverdict conference with the judge in which jurors' questions were answered, informal

conversations were held, and instruction was given about to whom the jurors could talk after discharge. No information was

received indicating any judge talked with the jurors about typical psychological stress responses. Of the jurors who returned

questionnaires, 91 had been debriefed and 258 had not. One response was not able to be assigned.
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Because none of the juries were professionally debriefed by psychiatric or psychological clinicians, the study could not compare

stress levels of jurors debriefed by such trained persons. Analysis of the data shows there was no statistically significant

difference in the aggregate mean stress levels reported by jurors debriefed by judges and those not debriefed. 100  The small

number of jurors *113  experiencing a private postverdict conference with the trial judge made a clear test of the second

hypothesis difficult. Data sets comparing 91 responses to 258 responses are not likely to yield statistics with a confidence level

of 95%. The inability to control the type or content of the judges' private conferences with jurors was another methodological

limitation. The only reasonable conclusion to be drawn from the second question in the hypothesis is that juror stress response

is neither increased nor decreased by postverdict judicial debriefing. Confirmation of this hypothesis must await further studies

in which the postverdict conferences can be controlled better. 101

The total stress experienced by a juror was inferred by ranking the questionnaire response to the fifteen stress questions.

The frequency of experiencing a stress response was coded numerically, assigning a value of “zero” to the “Not at all”

response, “one” to the “Seldom experienced” response, “three” to the “Sometimes experienced” answer, and “five” to the “Often

experienced” answer. 102  Under this method, a total stress response of 15 or less would mean the juror experienced very little

stress relating to the trial. Of responding jurors, 44% had total stress scores of 15 or lower (n = 156). A total stress response

of 60 would indicate a very high level of stress. Only 9/10 of 1% of the responding jurors reported such high stress (n = 3).

The mean total stress response for all responding jurors was 19.48, and the standard deviation was 14.623. A breakdown of

the total stress scores by quartile is shown in Table 4.

TABLE 4

TOTAL STRESS SCORES—QUARTILE DISTRIBUTION

Stress Score Range Number Percentile

0-6 86 0-25%

7-17 82 26-48%

18-28 93 49-75%

28-73 89 76-100%

The raw numbers indicate nodes or clusters of respondents between total stress scores of 2 to 5 (n = 46), between scores of 10

to 15 (n = 50), and between scores of 18 to 20 (n = 32). As predicted by the standard deviation of the total stress scores, 60%

of the responding jurors had total stress scores of between 5 and 34.

*114  not been debriefed showed a mean of 19.686. The standard deviation for the debriefed group was 13.069, while for the

group not debriefed it was 15.174.

Statistical tests run on the data indicate a difference in stress responses between women and men. On average, women reported

statistically significant higher stress responses than men. 103  The explanation offered in psychological literature is that women

are more likely to admit stress symptoms than men. 104  An alternate explanation could be women react to stress in the jury

trial setting in ways different from men.

The data from the study also show a link between the severity of the stress response and the number of different types of people

with whom the juror reported discussing the case experience. 105  The more types of people the juror reported talking to about

the case, the higher the reported stress level. This may mean jurors experiencing high stress levels naturally attempt to reduce

stress by “talking it out.” The psychological literature encourages discussing traumatic events as an adaptive means of reducing

stress symptoms. 106

In Stress Response Syndromes, 107  Horowitz discusses some studies of self-reported stress responses. 108  A question quite

similar to that used in this jury study was given to subjects clinically diagnosed as suffering from stress syndromes. One group of

thirty-eight patients had experienced the trauma of violence towards themselves. Another group of forty-three had experienced

the sudden unexpected death of someone close to them. A comparison of the mean stress responses to similar questions used

in the study is shown in Table 5.
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TABLE 5

MEAN ENDORSEMENT—STRESS SYMPTOMS

Horowitz Studies Iowa Jury Study

Question Violence Group Death Group Jury Group

n = 38 n = 43 n = 350

1 3.39 3.64 2.35

2 3.32 2.88 1.69

3 3.50 1.95 1.28

4 3.00 2.67 1.13

5 3.95 3.60 2.12

6 1.87 1.09 0.65

7 2.66 2.12 0.73

8 1.18 2.05 0.51

9 2.59 2.33 1.15

10 3.35 3.39 2.20

11 3.29 3.53 1.56

12 3.16 3.52 0.76

13 3.34 2.40 1.15

14 3.78 3.77 1.49

15 2.26 2.53 0.69

*115  The comparison indicates jurors in serious criminal cases do report stress responses related to their jury experience.

On the whole, these responses are much less severe than the responses of Horowitz's clinical subjects. The juror responses do,

however, indicate stressed jurors.

C. Conclusions

From the study of Iowa jurors, it appears jurors in serious criminal cases suffer stress symptoms as a result of jury service.

Postverdict debriefing by the trial judge does not seem to affect juror stress measurably, either positively or negatively. Because

Iowa has no death penalty and Iowa juries have no sentencing function, the study may not be replicable in other states. The

penalty for first degree murder in Iowa is life in prison without parole. Although some jurors in the study knew this before trial,

others asked about the sentence after the verdict. 109  Another circumstance possibly linked to the low observed stress levels

is that no juries in the study were sequestered. 110

The difficulty of defining debriefing by a trial judge, 111  and the small number of debriefed jurors in the study, 112  make

this study more suggestive than *116  definitive. It seems likely even a brief intervention, such as a short conversation with

the trial judge, helped some jurors avoid serious stress reaction. No firm conclusions about brief intervention by the judge,

however, can be drawn from this study. Given the broad definition of debriefing necessary in the study, 113  the effect of different

judicial debriefing methods on juror stress must await further investigation when the debriefing methods can be controlled. One

conclusion supported by the study is that jurors obtain stress relief from discussing their jury experience with family, friends,

and others after the case is over. 114

From these conclusions certain useful recommendations about jury debriefing can be extracted. Other recommendations can

be made from both experience and the other literature reviewed.

V. RECOMMENDATIONS FOR JUROR DEBRIEFING

The Iowa jury study and the general literature do not conclusively show trial judge debriefing of criminal juries has either an

adverse or a positive effect on juror stress. The literature postulates, however, a positive result from therapeutic discussions

of stressful or traumatic experiences. 115  If the situation indicates a debriefing would aid the jury, trial judges can initiate the

process with confidence.
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Some commentators suggest professional debriefing should be considered regularly when a case draws high media attention,

when the jury is sequestered, or when the trial is unusually long or difficult. 116  It may be a necessity in a notorious case when

the jury has a sentencing function. 117  Whichever type of debriefing is selected, certain issues should be considered by the judge.

A. Debriefing by the Trial Judge

An effective way to begin debriefing a jury is for the judge to offer to answer jurors' questions. The first thing jurors usually

want to know is whether the judge believes they did the right thing. The primacy of this question is born out by many responses

from the Iowa jurors studied. One interesting, but typical, comment came from a juror in a large county.

I lived & breathed that trial for one and a half weeks. Then it was there with me for weeks afterwards. I park next to the ______

County jail daily & all I could see was the defendant sitting in there. I felt that we could have possibly convicted an innocent

man. But, one day, a couple of months after the trial, I had a friend of mine find out the defendant's past and the weight of the

whole world was lifted from my shoulders. I felt like it was really over. The defendant had been in a courtroom before and if

he hadn't killed *117  anyone before, apparently, he had tried to. I hadn't convicted someone who was as pure as the driven

snow. All of this is leading up to something that I think would have helped me after the trial was over and the verdict was read.

If the judge had talked to us & possibly showed some sign of approval over the verdict that was decided or even told us that this

wasn't the first time the defendant had been in trouble, I think that I might have had a much easier time dealing with it. If the

trial I served on had been more cut & dried than it was, the verdict might have been easier to decide on and live with. But being

as it wasn't a drug related murder or even a very sensational murder trial, it made it much closer to home, like something that is

more likely to happen in your own neighborhood than in downtown (big city). I really wish the judge had said something. 118

The need to be reassured they did their duty when exercising an often disagreeable task is understandable. 119  In the 350

questionnaires received, 17 jurors commented on the need to know whether they had made the right decision. One typical

response in this vein was:

I feel it's important to allow the jurors to ask questions after the verdict is rendered. It's also important for the

judge to tell the jurors they did a good job in reaching their verdict. It's a very difficult job for 12 people to decide

the fate of another person—it weighed upon me for several weeks after the trial. 120

The best response to this question, without violating judicial ethics, 121  would be to tell the jurors the trial judge's function

is different from the jury's, and judicial ethics prevent a judge from commending or criticizing a jury's verdict. One juror in

the study suggested a debriefing might not be such a good idea if it resulted in devaluing the jury's decision. The objection

was stated:

I'm not sure [debriefing] is a good idea because as a juror you must come to a decision that you can live with—many jurors

struggle with this & if a posttrial discussion with the judge were to change their mind (feelings) that person may have a difficult

time dealing with the original decision. That original decision is something I must live with for the rest of my life—I want

to feel good about it. 122

The judge should assure jurors that by coming to a unanimous verdict, whether guilty or not guilty, they fulfilled the function of

a jury in our system of justice. If jurors have not reached a verdict, but are discharged because they are hopelessly deadlocked,

they can also be reassured they have fulfilled the function *118  of a jury by requiring the State to prove its case by evidence

convincing twelve people beyond a reasonable doubt. In this situation, it is also appropriate to discuss with jurors the provisions

of 606(b) of the Federal Rules of Evidence 123  and to indicate that the attorneys may want to know what evidence was most

bothersome. The judge may properly admonish the jurors to avoid indicating who the minority jurors were in order to avoid

harassment and maintain confidentiality. 124  A formal statement to the jury in open court may emphasize these points. Appendix

A offers a suggested form for such a statement.
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Jurors often want to know how and when defendants will be sentenced. 125  This question allows the judge to explain the

presentence report, the state's sentencing laws, and the judge's approach to the sentencing process. Jurors may also ask about

the defendant's prior criminal history. 126  In states in which the jury does not decide the sentence, 127  it seems appropriate to

advise them of the *119  defendant's known prior criminal record, if any. Many jurors are visibly relieved when the defendant's

prior record is disclosed after a guilty verdict. 128  They may ask why the defendant's prior record was not mentioned during

the trial. This question allows the judge to explain the law about impeachment 129  and some of the rules of “basic fairness”

surrounding criminal evidence and procedure. 130  The jury's relief on hearing about the defendant's prior record provides an

opening to discuss why the rule against disclosure may protect persons from being convicted for being a “bad person,” 131

rather than for the act the State claims they committed.

Jurors need to discuss whether, how, and to whom they can talk about the case after it is over. During the trial, they are repeatedly

told they are not to discuss the case among themselves or with anyone else. After the trial, they can talk to anyone they wish

about the case, or about their reactions to the case. 132  It may be helpful to advise jurors they retain the right to refuse to talk

to anyone about the case. The judge may advise the jury that if someone continues to bother them about the case after the juror

tells them they do not want to discuss it, they should report the harassment to the court, as the system has the means to protect

their privacy. 133  Advising jurors of this in open court after the verdict also sends the message to the defendant's and victim's

friends and family that the court will protect jurors from harassment.

The responses of some jurors in the study indicate that sometimes juries debrief themselves. When asked what recommendations

they have for discussions between judges and jurors after verdicts are announced, one juror who had no judicial debriefing wrote:

I never felt like I had the need to talk to the judge afterwards, but after the verdict, about half of the jurors went

to a bar/restaurant and talked for about an hour. I felt that was a good thing—we had the chance to share our

thoughts & feelings about the intense experience we went through together. Talking about it helped me. I felt

like it helped tie up loose ends. 134

Another juror, who was debriefed, had a similar experience:

*120  I liked the private conference. Nearly everyone stayed to talk to the judge and also to the lawyers. I was a

juror who was of the minority opinion (3-no, 9-yes) when we first began to deliberate. I had to go back through

my notes item by item to make up my mind about the case. The conference allowed me time to debrief. The

majority of the jurors did go to a place to eat and have a drink after the case was done. This gave us an opportunity

to talk and share our feelings. 135

A judge debriefing a jury should at least mention some of the stress responses a juror might expect. The judge can properly

mention typical stress responses: sleep disturbances, dreams about the case or evidence, strong feelings about the evidence,

avoidance of reminders of the case, and even unbidden thoughts about the evidence or facts of the case. 136  Even if no questions

are asked, it seems proper to advise the jurors these responses are normal, 137  but if they persist for a long period of time, 138

the juror should consult a counselor. It is also appropriate to suggest the jurors talk out their feelings about the case and the

evidence with a spouse or other close, trustworthy friend, because these discussions can help them work through the experience.

Many judges may feel uncomfortable holding jury debriefing sessions. Although judges are not trained to be therapists,

active listening strategies are useful for judges who debrief. The techniques of tension-reducing dialogue, if used by judges

in debriefing sessions, lead to great rewards for both the judge and the jurors. The judge should listen with an empathetic

attitude. This encourages jurors to express their feelings. The judge should allow jurors to complete their statements without

interruption. Interjecting the judge's own thoughts and feelings is generally counterproductive. The judge should, from time to

time, replicate, or repeat back, what was said by a juror. Repetition lets the jurors know the judge is listening to them. The judge

should carefully censor any devaluing or “put down” statements. It is never a good idea in a debriefing session to challenge
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feelings expressed by any juror. Using these methods, judges confirm that the courts and the legal system hear and act on the

valid concerns of the community.

Formalizing the use of these feedback mechanisms may also have other systemic benefits. Professor Patrick Kelley has

suggested the jury system helps to form tort law by affirming the community's expected behaviors through jury *121

verdicts. 139  The same analysis may apply to criminal jury verdicts, although attenuated through the lens of legislation. If this

is true, then the feedback mechanism of jury debriefing can provide positive systemic benefits. Owen M. Fiss has suggested a

community must have a belief in certain shared public values and be willing to act on them. 140  Fiss posits the judiciary has

a “responsibility for giving meaning and expression to those values.” 141  Although this analysis seems focused on appellate

judges, the combination of Fiss's and Kelley's analyses does suggest another reason for trial judges to routinely debrief juries:

reinforcement of shared public values.

Judges can also learn much from postverdict debriefing. Jurors often provide insights on which instructions work and which

ones need careful revision. 142  The jury's perceptions of some court procedures can also be enlightening. For example, many

jurors are quite upset with the unfamiliar process of polling a jury in a criminal case. Without some explanation, jurors may be

fearful. As one juror in the study wrote, “Why must the jury be polled? Giving our name and place of employment in front of

the accused, also. Some of us were fearful of retribution from friends/family of the defendant—especially since we had to be

escorted under police protection from the courthouse to our cars.” 143  Another juror thought the procedure was unnecessary, and

wrote, “Immediately after the verdict was announced—the criminal's lawyer wanted all of the jury polled as to how they voted

—in front of the criminal. I thought that was ridiculous—after all we had just brought in a unanimous verdict of guilty.” 144

Considering these responses, judges might well change their procedure and explain the process prior to the actual poll.

Some judges fear if they debrief juries they will impair their proper function as judge. Citing the rules on jury misconduct, 145

judges suggest that during debriefing the jury may disclose some jury misconduct, such as improper experiments, 146  discovery

of inadmissible evidence, 147  or outside influences. 148  Neither *122  the rules of judicial ethics nor the necessity for fidelity

to the law of the jurisdiction require inquiry by the judge into areas of potential misconduct, or prohibit judges from disclosing

evidence of misconduct if it comes to their attention. Because the trial judge will have to rule on any posttrial motions involving

alleged juror misconduct, caution is imperative.

At the start of any debriefing conference, the trial judge should announce certain ground rules. One has already been discussed:

the judge will not comment on the verdict and will not agree or disagree with it. 149  Another is no one should discuss or

comment on the way the jury arrived at the verdict or anything said during deliberations. 150  Suggesting ground rules allows

the judge to explain the reasons for protecting jury deliberations and provides the opportunity to discuss the evidence rules

regarding jury testimony or affidavits. 151

If the judge explains the rules that prevent jurors from being brought into court as witnesses concerning jury room deliberations

and explains the exception for evidence of outside influences, then it is very unlikely the issue of jury misconduct will ever

arise. If misconduct comes to the judge's attention, he or she is under an ethical requirement to disclose it to the attorneys

involved so they can take any necessary action.

These recommended rules for judges debriefing juries would be useful in most criminal cases. In fact, they would be effective

in most murder or serious felony trials. 152  The high-profile, media-attended case, however, may require more specialized jury

debriefing.

B. Debriefing by Professionals

Because the trial judge has ultimate responsibility for jury management, the judge must decide whether to provide the jury

with professional debriefing. 153  This decision is difficult for the trial judge. A sensitive judge may be able to determine during
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pretrial proceedings whether the case will likely require jury debriefing. The necessity often does not become apparent to the

trial judge, however, until the trial is in progress. 154

Some case attributes known before trial are predictors of potential high juror stress. These include: a case in which a public

figure is either the victim or *123  a defendant, 155  a case receiving national news media attention, 156  or a case involving

sensational allegations or potentially disturbing evidence. 157  If the constellation of case characteristics includes a possibly

lengthy trial, jury sequestration, or jury sentencing functions, 158  juror stress will likely be heightened. When three or more of

these characteristics converge, the trial judge should seriously consider preparing for postverdict professional debriefing.

After voir dire, the trial judge should know a good deal about the jurors' stability and sensitivity levels. During the trial, the judge

should remain aware of juror reactions. The final decision about professional debriefing should only be made after balancing

the jurors' needs with the added risk of intrusion into the jurors' lives, 159  and the decision would best be made near the end

of the trial, or even while deliberations are underway.

Once the judge has decided to provide professional debriefing, the next decision is choosing the debriefer, or the debriefing

team. Making this determination is not a usual judicial function. In four reviewed instances of professional debriefings, two

judges asked professors of psychiatry to provide the service. The first was in a Kentucky case, discussed previously. 160  The

debriefers, Dr. Theodore B. Feldmann and Dr. Roger A. Bell, are professors of psychiatry at the University of Louisville School

of Medicine, Louisville, Kentucky. The second judge, in a Wisconsin case, called in the same debriefers at the urging of the

state court administrator. 161  The third judge called on psychologists experienced in debriefing police and emergency response

teams. 162  The fourth, a judge in Santa Clara County, California, invited a psychiatric social worker to debrief a murder trial

jury. 163

The sparse literature on the subject does not shed much light on deciding whether to use a professional debriefer. If the necessity

for professional debriefing is clear before the trial starts, the judge may begin the search by consulting local mental health

centers, nearby medical schools, or other community or regional resources. Judges should consult their court administrators

when considering debriefing because the administrator will be involved in both the fiscal and physical plant aspects of planning

for the debriefing. As with most difficult decisions, advance thought and preparation will smooth the decision process.

The judge should also determine who, aside from the jury, should attend the session. In one reported instance, the trial judge, the

court reporter, a bailiff, *124  and a jailer all attended the session. 164  The debriefers were initially seen as “strangers” to the

situation. The reluctance of the jurors to discuss their feelings in the session was overcome by the trial judge's participation. 165

Validation of the process by an authority figure, the judge, may enhance juror participation. It also provides strong evidence

that the judicial system pays attention to the needs and feelings of all participants.

VI. CONCLUSION

Jurors in difficult criminal cases often experience stress as a result of their service. The judicial system should be sensitive to

this fact and should respond appropriately. Postverdict debriefing of criminal trial juries, either by informal conferences with

the trial judge or by formal professional sessions, is an appropriate response.

Trial judges who debrief juries will reap many benefits. The community will learn the court system is concerned with jury

participation in the law process. Public relation benefits will lead to more support for the courts and their needs. The debriefing

judge will learn which procedures and practices create juror support, and which do not. The early warning function of

conversations with jurors can help the trial judge improve the performance of both the judge and the system. A less obvious

benefit is that debriefing juries also tends to reduce judicial stress. The judge's job satisfaction will be enhanced by the feedback

available in postverdict conversations with jurors.
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Professional debriefing can provide many of the same systemic benefits for the courts. If the trial judge participates, the reduction

of judicial stress will improve judicial performance. If the rules of judicial ethics are carefully followed, the courts will keep

their reputation as fair forums unsullied.

Properly handled, debriefing juries postverdict can help ensure continued public support for the American jury trial system

without compromising ethical or legal values. Our trial courts will therefore continue to peacefully settle disputes about

appropriate behavior by enforcing shared community values of fairness and the rule of law.

*125  APPENDIX

Now that you have concluded your service on this case, I thank you for your patience and conscientious attention to your duty

as jurors. You have not only fulfilled your civic duty, but you have also made a personal contribution to the ideal of equal

justice for all people.

You may have questions about the confidentiality of the proceedings. Because the case is over, you are free to discuss the

case with any person you choose. However, you do not have to talk to anyone about the case if you do not want to. If you tell

someone you do not wish to talk about it and they continue to bother you, let the Court know, for we can protect your privacy.

If you do decide to discuss the case with anyone, I would suggest you treat it with a degree of solemnity, so that whatever you

say, you would be willing to say in the presence of your fellow jurors or under oath here in open court in the presence of all the

parties. Also, if you do decide to discuss the case, please respect the privacy of the views of your fellow jurors. Your fellow

jurors fully and freely stated their opinions in deliberations with the understanding they were being expressed in confidence.

Again, I thank you for your willingness to give of your time away from your accustomed pursuits and faithfully discharge your

duty as jurors. You are now excused.
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Surviving Jury Duty:

Tips for Rape and Sexual Abuse Survivors

© 2009 Pandora’s Project

By: Shannon

Though this article was written by a licensed attorney, it is provided for informational 

purposes only; it does not constitute legal advice.

Being summoned for jury duty can cause a lot of anxiety for survivors of rape or 

sexual abuse. For those who dealt with the police and court system, you may be 

concerned about flashbacks or panic when confronted with another courtroom. Even 

those who did not pursue legal action following sexual assault, you might be 

concerned about what you will have to disclose to the judge and attorneys and 

about the potential to be seated on a case involving abuse or violence. 

The good news is that jury duty doesn't have to be stressful; you might even find it 

interesting! This article will discuss some basic facts about jury duty and how to 

cope with the stress of performing this civic duty.

Receiving the Summons

Most states summon prospective jurors through the mail. You will receive a 

summons with instructions on when and how to report for duty. 

You might be tempted to ignore this summons – but please don't do so! Not only is 

jury duty an important civic responsibility, but there can be real consequences for 

failing to report. You could be fined or even subject to arrest. In some states, police 

officers are sent to pick up absent jurors. Ignoring your summons could result in far 

more stress.

Deferring Service

If you have a conflict, or don't feel that you can emotionally or physically perform 

jury duty, you can request a deferral on your service. Your summons should include 

information on who to contact to make such a request. Be sure to handle a deferral 

request promptly. You may need to provide a letter from a doctor or psychologist 

that states why you are unable to serve as a juror. You may be required to appear 

on your summons date and make the deferral request at that time. 



Reporting to the Courthouse

Different courts have different reporting requirements. In some areas, you must 

physically report to the courthouse each day of your service. In other areas, you 

phone ahead to find out when you must appear. Your summons will provide this 

information for you. 

How to Dress

Dress comfortably; jury duty involves a lot of waiting. However, you will be in a 

courtroom, so please choose conservative and appropriate clothing. You don't need 

to wear a suit, but you should wear business casual clothing. Avoid sleeveless 

shirts, shorts, or torn clothing. You should also dress in layers; some courtrooms 

are cold!

What to Bring

Keep in mind that courtrooms really aren't like they're depicted on TV. Things are 

usually far more mundane and less dramatic. The main thing to expect is probably 

boredom, at least during the waiting stage.

Because much of your time will be spent waiting, bring a book or magazine. Some 

courts will allow laptop computers and have wireless, but many do not; call ahead 

to find out if they are permitted and if storage is provided, as you will not be able to 

bring them into the courtroom.

What to Expect

Jury service varies widely by jurisdiction, so this section will cover the issues most 

relevant to survivors with general information that is probably applicable to most 

situations. 

Usually, when you arrive for jury duty you will have orientation. Then certain jurors 

will be selected randomly to join a jury pool. These prospective jurors will be 

escorted to a courtroom. Some people will be asked to sit in the jury box to 

participate in jury questioning, called voir dire. The judge will give you some brief 

information on the case, and you will be read a list of names and asked if you know 

anyone involved. The judge and attorneys will then ask you some questions. It is 

important that you answer these questions completely and honestly; you are 

considered to be under oath, and being untruthful can have consequences.

Being on a jury does to some extent limit your privacy - you'll be asked questions 



about your family, job, and education. If you are seated on a prospective juror 

panel in a criminal trial, you will be asked if you have ever been a witness in court 

or a victim of a crime. The judge or attorney will likely follow up on your "yes" 

answer and ask if your experience would prevent you from being an unbiased juror. 

Answer these questions truthfully. You will usually be answering these questions in 

front of other prospective jurors, several attorneys, the parties to the case, and 

maybe even spectators. If the question is too difficult to answer in front of other 

people, tell the judge this. Ask if you can answer the question privately with just 

the judge and the attorneys. 

If you have never told about your rape or abuse, or if you're not comfortable saying 

it out loud, that is okay. Again, be honest and, if you can, tell the judge that you 

were the victim of a crime but it's very upsetting to you and you cannot talk about 

it without a lot of anxiety. If you cannot say that, just say something happened and 

you're dealing with it but cannot talk about it. The judge might simply excuse you 

at this point, or she or he might ask you to come to the sidebar or chambers to talk 

more. Remember that your safety is important, and if you cannot go into details or 

even a summary, you should not be forced to. Just be honest about what you're 

feeling; you should be treated with compassion and not be forced to disclose 

something you are not ready to tell.

As an attorney with a lot of experience in the courtroom, I have observed at least 

50 jury trials. In every voir dire, the judge has ended his or her portion of the 

question with a variation of this question: "Do any of you have anything weighing 

on your mind that would prevent you from being able to serve as a juror?" Raise 

your hand, say yes, and the judge will ask more. If you are feeling panicked, be 

honest about this as well. Once I observed a woman say she wasn't comfortable 

saying out loud what she was experiencing. She was dismissed at that point. I 

asked the judge what his other option would have been, and he said most judges 

would offer the prospective juror the chance to go to chambers with the judge and 

attorneys to discuss it. Jury service should not harm your emotional health, and 

most judges and lawyers I know don't want a juror who is being traumatized by his 

or her service - both for the health of the juror, and the good of the case.

For rape and sexual abuse survivors, the biggest fear is usually being placed on a 

jury in a civil or criminal case involving sexual violence. That fear is understandable 

– just the thought of listening to such difficult testimony can raise your anxiety 

level. However, remember that the vast majority of trials do not involve these 

issues. They are often about other crimes, or civil matters that involve property or 

car accidents. The odds of you being called to a sexual violence trial are very slim. 

If you are summoned to a panel for a sexual violence case, jury questionnaires 



commonly precede voire dire. These questionnaires cover the more sensitive topics 

in writing. Here is an example of a typical jury questionnaire: 

http://www.fjc.gov/public/pdf.nsf/lookup/dpen0022.pdf/$file/dpen0022.pdf

Usually, the attorneys will review your answers, and if you have disclosed sexual 

violence you will be brought into the judge's chambers or an empty courtroom to 

meet with the judge and attorneys, and privately answer follow-up questions. 

As a survivor, it is highly unlikely that you will be selected to serve on a jury 

involving any type of victim crime. No matter how good your intentions are, it is 

difficult to eliminate all bias to serve in this role effectively. A decision to dismiss 

you from the jury panel is not made to penalize you for disclosing your history nor 

does it mean that you aren't honest or thoughtful; rather, the goal is the fair 

administration of justice which requires an unbiased jury. Additionally, though jury 

service can seem impersonal, it is no one's best interest to subject a juror to 

unnecessary trauma. 

If you are selected to be a juror, you will be instructed on how long the trial will 

last, when and where you should report, and other information you need to know. 

Try not to be upset if you are selected: most jurors have a very rewarding 

experience and it can be exciting to be the fact-finder and decision maker in a case! 

Coping Tips

I believe that knowledge about service and what to expect is a valuable tool for 

reducing stress. The unknown seems only to exacerbate anxiety! Your local court's 

website will likely provide more information specific to your courthouse, so be sure 

to locate the website and see what information is available.

Here are some additional suggestions for coping with the stress jury duty can bring 

up:

Take care of yourself

Be sure to eat well and get enough sleep before you report for jury duty. Taking 

good care of your body can help you deal with stress more effectively.

Seek support

If you have a therapist, speak to him or her about your concerns and try to work 

out a plan for dealing with stress. You can also join the Pandora's Aquarium online 



support group to get additional tips from other survivors who've been through jury 

duty.

Learn grounding techniques

You can find helpful suggestions for coping with stressful situations in these 

articles: Grounding Exercises and Common Responses to Trauma and Coping 

Strategies.

Take care of yourself after jury service

Some jurors report experiencing the symptoms of post-traumatic stress after they 

serve on a difficult trial. If you find yourself needing additional support after your 

service, please schedule an appointment with a therapist to process what you 

experienced. 

Four Things to Remember

This article is copyrighted and unauthorized reproduction is prohibited. If you wish to use 

this article online or in print, please contact admin[a]pandys.org to request permission. Visit 

www.PandorasProject.org for more information and articles.

In sum, keep these four important things in mind:

1) Just because you've been called for service doesn't mean you will serve on a 

triggering case! Odds are, you will not serve on a case at all before you are 

dismissed from service (and you might even be disappointed about that!).

2) Be honest about your history and your needs. Jurors are usually treated very 

well and compassionately by judges and attorneys, because the judge wants a safe 

courtroom and the attorneys want a juror who will side with them! Service does not 

have to be traumatic, so speak up if your needs aren't being met or if you need 

assistance. 

3) Be polite in your interactions with all court staff. You catch more flies with honey 

than vinegar. 

4) You will make it through this! You might even surprise yourself and find jury 

service very rewarding.
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Chapter 1 
 

Introduction 
 

A thousand people show up downstairs at 8 am. We don’t 

participate in orientation, and they are not a visible 

component in our lives. The judicial system is not 

responsive to jurors. 

     —Judge 

“Perhaps someone 

could have made us 

feel a little more 

human—at times I felt 

like rats in a cage!”  

—Juror 

“If the juror feels 

invisible, it only adds to 

the hardship of jury 

service—the cattle 

syndrome works to the 

detriment of the court.” 

—Judge

Our system of justice prides itself on protecting the rights 

of litigants and witnesses, but few protections and little attention 

are afforded the individuals we rely on to make the system work—

individuals who walk into the court and who may subsequently 

find themselves deciding the fate of others. Despite their vital role 

to the system, the system can be surprisingly unaccommodating to 

them. Anecdotal reports of juror mistreatment range from benign 

neglect to outright disrespect.1 There are many explanations for 

this treatment, such as the need to avoid contact with jurors to 

ensure the integrity of the judicial process, an expectation of civic 

responsibility, and the practical reality of overburdened court staff 

facing seemingly ever-increasing caseloads. Such explanations, 

however, do not excuse the judicial system’s failure to meet its 

responsibility for its jurors.  

JUROR STRESS 

Jurors confront numerous sources of stress at every stage 

of jury duty, even in routine trials. Beginning with the summons 

to jury service, they experience disruption of their daily routines, 

lengthy waits with little information and often in unpleasant 

surroundings, anxiety from the scrutiny of lawyers and the judge 

during voir dire, tension from sifting through conflicting versions 

of facts and unfamiliar legal concepts, conflicts during 

deliberations, and isolation following the verdict and their release 

from jury service. Notorious trials often involve other sources of 
stress, including more severe disruptions of daily routine due to 

lengthier trials and jury sequestration, significant media publicity, 
and more troubling evidence and testimony introduced at trial. 

Symptoms of juror stress manifest themselves as a number of 

1 

“Entering a jury box for 

the first time is 

entering unknown 

territory with different 

rules, limitations and 

expectations. The jury 

process is separate 

and distinct from the 

trial process. It is a 

most peculiar isolation. 

It has no familiar cues 

and it can be an 

uneasy experience. 

Experiencing it is the 

only possible 

preparation. The 

burden of the 

responsibility is 

something else you 

cannot prepare for.” 

—Juror
                                            
1 See, e.g., Mark Curriden, Jury Reform, A.B.A. J., Nov. 1995, at 72. 



 

 

 

                                           

physical and psychological reactions, including increased anxiety 

and frustration, disrupted eating and sleeping routines, nausea, 

depression, and anger and hostility. 

SIGNIFICANCE OF JUROR STRESS FOR THE JUDICIAL SYSTEM 

Recent examinations of the institution of the American jury 

trial suggest that juror stress is one factor contributing to the 

unwillingness of citizens to serve as jurors.2 The implications of 

this effect are troubling for our justice system. As greater numbers 

of citizens devise ways to avoid jury service and the stress 

associated with jury service, juries become less representative of 

their communities. This can contribute to the decline of public 

trust and confidence in jury verdicts in particular and the justice 

system in general. 

“They’d have to 

handcuff me to be a 

juror again.” 

—Juror

The jury system presents a unique opportunity for courts 

to have a positive interaction with individuals from the 

communities they serve.3 The Jury Standards Task Force and the 

ABA Jury Standards Committee described the opportunity in 

their Guiding Statement: 

I think there is a 

problem driven by the 

fact that jurors are at 

the bottom of the 

totem pole. Judges by

their training are m

responsive to their 

contemporaries and 

lawyers in front of 

them. . . . Jurors . . . 

are here and gone; 

they are not a 

constituency of the 

court.” 

 

ore 

 —Judge

The significance of the jury is not limited to its role in the 

decision making process; jury service also provides 

citizens with an opportunity to learn, observe, and 

participate in the judicial process. The jury system affords 

an opportunity for citizens to develop an active concern 

for and interest in the administration of justice.4  

It is important for courts to take full advantage of this 

opportunity by providing a positive jury experience. “A juror, 
who is present to assist the judicial system and whose 
participation is also encouraged, should be protected from the 
potentially negative health effects of the trial process.”5 

 
2 Id.  
3 In a study of individuals reporting for jury duty, 52 percent said they 
would look back on their jury duty with fondness, and 56 percent 
indicated they would volunteer again. 
4 COMMITTEE ON JURY STANDARDS, AMERICAN BAR ASS’N, STANDARDS 

RELATING TO JUROR USE AND MANAGEMENT vii (1993) [hereinafter ABA 
JURY STANDARDS]. 
5 Daniel W. Shuman et al., The Health Effects of Jury Service, in LAW IN A 

THERAPEUTIC KEY: DEVELOPMENTS IN THERAPEUTIC JURISPRUDENCE 949, 
960 (David B. Wexler & Bruce J. Winick eds., 1996). 

2  



 

 

 

                                           

THE JUDICIAL SYSTEM’S RESPONSE TO JUROR STRESS 

The judicial system and its actors, including judges and 
court staff, constitute social forces that can exacerbate or help 
reduce juror stress levels.6 This manual discusses steps judges and 
court staff can take at each stage of the judicial process to alleviate 
rather than exacerbate the inevitable stress that comes with a jury 
summons.  

Many of the suggested strategies will be familiar as 
standards of good trial court management, as articulated by the 
Commission on Trial Court Performance, and of good jury 
management, as recommended by the Jury Standards Task Force 
and the ABA Jury Standards Committee. For example, Trial Court 
Performance Standards 1.2, Safety, Accessibility, and 
Convenience, and 1.4, Courtesy, Responsiveness, and Respect, 
urge court employees to be responsive to individuals unfamiliar 
with court facilities and proceedings.7 Standards 2.1, Case 
Processing, and 2.2, Compliance with Schedules, urge the prompt 
resolution of cases and the timely performance of all court 
activities.8  

Likewise, Standard 16, Juror Orientation and Instruction, 
in ABA Jury Standards recommends providing information to 
jurors throughout the jury process—a practice likely to increase an 

individual’s sense of control and predictability.9 In addition, some 

jury system reforms currently being tested, such as allowing 

jurors to take notes and to ask questions during trials, also may 

increase their perceived control over the process.  

This manual views these standards and innovative 

practices from the perspective of the juror’s experience rather than 

from a management and operational perspective. It identifies 

court policies, procedures, and practices consistent with these 

standards that can be used to decrease juror stress. 

 
6 The proposition that legal actors are social forces that can have 
therapeutic or anti-therapeutic consequences is fundamental to the 
therapeutic jurisprudence heuristic. See LAW IN A THERAPEUTIC KEY: 
DEVELOPMENTS IN THERAPEUTIC JURISPRUDENCE (David B. Wexler & Bruce 
J. Winick eds., 1996). 
7 See BUREAU OF JUSTICE ASSISTANCE, U.S. DEP'T OF JUSTICE, TRIAL COURT 

PERFORMANCE STANDARDS WITH COMMENTARY 8-9 (1997) (National 
Criminal Justice Reference Ctr. No. 161570). 
8 See id. at 11–12. 
9 See ABA JURY STANDARDS, supra note 4, at 140–53. 
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BACKGROUND ON THE MANUAL 

The manual is based on a study, funded by the State 
Justice Institute and conducted by the National Center for State 
Courts in cooperation with the College of William and Mary’s 
Psychology Department, to determine the extent and sources of 
juror stress. At the time, issues associated with juror stress had 
received almost no systematic attention; their formulation was 
being driven principally by media accounts of notorious cases 
such as the Reginald Denny and Rodney King beating cases, the 
rape trial of William Kennedy Smith, the murder trial of serial 
killer Jeffrey Dahmer, and the fraud trial of television evangelist 
Jim Bakker.10 Although much was written and discussed about 
jurors’ experiences in these cases, little empirical information was 
available to place the media reports of juror stress into a broader 
context of the prevalence and severity of stress experienced by 
jurors in general. How widespread is juror stress? What are its 
primary causes? And what, if anything, should courts do about it? 
 Through a combination of survey and field research, 
project staff obtained information from over 1,300 judges, jurors, 
and unassigned members of the jury panel about the prevalence 
and causes of juror stress (see Appendix A for more details on the 
study). Findings indicated that although few individuals 
experienced clinical stress as a result of their juror experience, 
approximately one-third of all individuals who reported for jury 
duty reported experiencing some stress as a result of their jury 
duty and over half thought other jurors experienced stress during 
jury duty. The findings supported commonsense notions that 
stress is higher for jurors sitting on cases involving capital 
offenses and gruesome evidence. In general, the more severe the 
offense and the longer the trial, the more jurors reported stress 
and the more judges suspected stress. Surprisingly, findings also 
revealed that individuals who report for jury duty and who do not 
have an opportunity to serve as a juror report experiencing stress 
as well. 

According to a survey 

of jurors, 86 percent of 

the 37 jurors sitting on 

death penalty cases 

reported experiencing 

stress; 25 percent of 

the 432 unassigned 

members of the jury 

panel also reported 

experiencing stress. 

Sources and levels of stress varied depending on the 
individual’s particular juror experience. For example, individuals 
sitting on capital cases rated the decision to give the death penalty 
as a source of considerable stress, whereas individuals involved in 
less serious cases reported disruptions of their normal routine as 
stressful. Symptoms of stress also varied depending on juror 

                                            
10 See, e.g., Big Cases Bring Lots of Stress, NAT’L L.J., Feb. 22, 1993, at S14; 
Thomas L. Hafemeister & W. Larry Ventis, Juror Stress: Sources and 
Implications, TRIAL, Oct. 1994, at 69. 
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experience. Anxiety, irritation, agitation, and boredom 
characterized the stress experienced by most jurors reporting 
stress. However, jurors serving on lengthier and more serious 
cases reported more severe symptoms such as nightmares, 
feelings of detachment, and disturbing memories. 

Although stressors varied across individuals and cases, 
four general themes emerge from the survey and interview data 
pertaining to sources of stress regardless of the individual’s 
particular experience. First, individuals who participate in the jury 
process often perceive a lack of predictability and control over 
their experience. Research shows that stress is reduced to the 
extent that an individual perceives control over a situation.11 
Many individuals report anxiety over what is expected of them 
and what will be happening at each new step in the process (e.g., 
reporting for jury duty, jury selection, the trial process, and jury 
deliberations). Second, jurors and potential jurors report 
frustration over a process that at times seems slow and arcane and 
does not make the best use of their time. Third, jurors and 
potential jurors identify discourteous, insensitive, and unhelpful 
staff as contributing to their level of stress, and fourth, they find 
the facilities, in which they sometimes spend considerable time, 
unpleasant and unaccommodating. 

“If there is one key 

element to the 

successful melding of 

a group of strangers 

into a resonant 

orchestra, it is, in my 

opinion, the judge. . . . 

I was fascinated by the

complicated role the 

judge plays in 

simultaneously 

balancing all aspects 

of the trial so we can 

have the optimum 

climate to do our 

respective tasks well.” 

—Juror

OVERVIEW OF THE MANUAL 

The five remaining chapters of the manual identify key 
stressors and strategies for addressing them within five major 
stages of the juror process: initial contacts, voir dire, trial, 
deliberations, and post-trial proceedings. In general, the strategies 
address the broad categories of stressors outlined above: 
perceived lack of control and predictability, inefficient use of time, 
unresponsive court staff, and unpleasant environment. The 

 
11 In a classic experiment, participants were asked to rate their 
preferences and anxiety levels under various situations of threat. The 
situations varied based on whether the participants could control the 
administration of a small electric shock and whether they received 
consistent information to predict the shock’s actual occurrence. Results 
indicated that participants preferred the situations that allowed them to 
control the shock and accurately predict its occurrence. Predictability 
allowed participants to prepare for the event and rest when they knew 
nothing was going to happen. In contrast, in the unpredictable condition 
(no warning or inconsistent warning), participants reported having 
conflicting expectations, surprise, frustration, anger, and even 
depression. See Lawrence A. Pervin, The Need to Predict and Control Under 
Conditions of Threat, 31 J. PERSONALITY 570 (1963). 
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strategies are based on findings from the general stress literature, 
suggestions from judges and jurors, and the results of current jury 
reform efforts.12 
 To some extent, the strategies depend on the 
characteristics of a court and its judges and staff. For example, 
juror orientation might best be accomplished by the jury 
commissioner, the court manager, a judge, a videotape, or some 
combination of the above, depending on the size of a court, the 
number of jury trials it has in a week, and the willingness of 
judges and other court staff to participate in the orientation. With 
one caveat, the strategies are presented as suggestions to be 
modified to best fit the judge and the specific court. 
 The caveat is not to underestimate the importance of the 
judge in interacting with individuals reporting for jury duty. A 
theme that emerged from both the study’s data and the Advisory 
Council’s discussions was the positive effect a judge can have on 
an individual’s perception of the jury process. A judge’s 
willingness to welcome jurors at orientation or thank them for 
their service (whether they sat on a jury or were never selected) 
sends a message that the jury service is important and that the 
court values their participation in the process. Thus, although 
Chapters 3 through 6 address issues of primary concern to judges, 
judges may wish to review Chapter 2 as well, which addresses 
more administrative issues. 

 

 
12 At the time of this publication, considerable research on juror 
effectiveness and satisfaction is underway. The reader is encouraged to 
keep abreast of this jury reform research to identify new strategies and 
enhance existing ones. 
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Chapter 2 

 

Initial Contacts 
 

Lessons Learned 

 
Receiving a summons for jury duty is unsettling for some 
individuals. 

The lack of basic information about how to get to the 
courthouse, where to park, and what to expect when 
reporting heightens juror anxiety. 

The loss of income and ancillary costs associated with jury 
service present difficulties for some individuals. 

Individuals reporting for jury duty are often irritated by 
the extensive amount of time they spend waiting in areas 
that are small, dingy, and uncomfortable. 

Individuals react negatively and may feel undervalued as 
a result of the “assembly-line” mentality of some court 
officials when processing prospective jurors. 

Prospective jurors are frustrated by the seemingly 
inefficient use of jurors’ time. 

Many individuals are unprepared for, and amazed at, how 
much time they spend waiting.  

Some individuals have safety concerns about getting to 
and from the courthouse.  

 The stress associated with jury duty often begins before 
the actual commencement of a trial. The unexpected arrival of a 
jury summons, the confusion of reporting for jury duty, the 
tedium of waiting to be called for a jury panel, and the anxiety 
about the costs of jury duty are all notable (albeit, not severe) 
sources of stress for jurors. This chapter will focus on these stress 
factors and possible strategies for reducing their negative effects. 
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PROVIDE REASONABLE NOTICE/ALLOW SOME FLEXIBILITY 

 Juror stress and frustration typically result when jurors are 
thrust into situations in which they have little control. The amount 
of notice given to jurors before having to report generally is 
within the control of local court personnel. Many jurors in the 
study noted that having sufficient notice in which to arrange for 
time away from home or work would minimize the stress 
associated with these disruptions.  
 Another method of increasing jurors’ sense of control is to 
give them a choice about when to serve. Many courts have a rigid 
system in which jurors must be exempted or excused for specific, 
formal reasons or serve the date they are called. Alternatively, 
some courts permit jurors to defer jury service. ABA Jury 
Standard 6(c) recommends that “deferrals of jury service for 
reasonably short periods of time may be permitted by a judge or 
duly authorized court official.”13 This method allows jurors to 
serve at a time that is optimal for their schedules, during which 
they can focus fully on the job at hand.  

PROVIDE BASIC INFORMATION 

 Individuals reporting for jury duty are often nervous about 
where they have to go, how they are to get there, and what they 
will have to do. The American Bar Association recommends that 
“the information provided to prospective jurors be sufficiently 
comprehensive and detailed to relieve their anxiety and aid them 
in their duty as jurors.”14 The ABA suggests that practical 
information (e.g., court hours, first-day activities, appropriate 
dress, what to bring to court, compensation, procedures for 
requesting an exemption or postponement of jury duty) be 
provided with the initial summons. Information about public 
transportation schedules, routes to the courthouse, and the 
location of convenient parking areas relieves jurors’ concerns 
about these immediate items. 

“Need more 

information from the 

court about the 

process and what to 

expect.” 

—Juror

 Educating jurors about juror service may begin even before 
a summons is issued in the form of a public outreach campaign 
that teaches the community about jury duty. Some courts have 
established a Jury Service Appreciation Week, and others use 
advertising and media outlets or local school programs to educate 
the public about jury service.15 Another approach courts are using 

 
13 ABA JURY STANDARDS, supra note 4, at 49.  
14 Id. at 143. 
15 For more information about public outreach strategies, see JURY TRIAL 
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is to broadcast jury orientation information over public access 
cable channels to provide information on jury schedules, parking, 
compensation, and security concerns.16  
 Once jurors arrive at the courthouse, the juror registration 
site should be easy to find and adjacent to the juror 
lounge/waiting area.17 Many courts provide jurors with 
handbooks detailing various aspects of jury duty. Other courts 
show videos or conduct question-and-answer sessions to help 
jurors acclimate to courthouse procedures. One court official 
noted that it was important to provide the information through a 
variety of media—handbooks, verbal instructions with questions, 

and videotapes—because different jurors respond better to 

different media.  

 In general, court officials agreed that the more information 

provided the better. In response to a question about what’s 

needed to help minimize juror stress, one judge emphasized this 

need at all steps in the process: 

[We need] general public service statements on the 

importance of jury service, educational programs on the 

subject, better initial communication, and better 

communication during the period of service.  

BE SENSITIVE TO FINANCIAL CONCERNS 

 Some employers do not compensate employees who take 

leave for jury duty, causing jurors to lose income for the period 

they serve. Daily flat-rate juror fees rarely offset lost wages. Other 

employers continue to pay employees while on jury duty but 

require them to make up for work they have missed. Self-

employed and unemployed individuals and full-time 

homemakers often experience an even greater hardship. One self-

employed juror explained the frustration: 

When asked about 

other sources of 

stress, one juror said 

“My boss back at 

work.” 

—Juror 

There was no consideration or compensation for the self-

employed. We have no employer paying us while we do 

jury duty. If we don’t work, we don’t have money coming 

in. We have to do jury duty all day and then go and do our 

self-employ work at night. We still have due dates and 

 

INNOVATIONS 25–28 (G. Thomas Munsterman et al. eds., 1997) 
[hereinafter JURY TRIAL INNOVATIONS]. 
16 See id. at 46. 
17 See ABA JURY STANDARDS, supra note 4, at 129. 
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people depending on us to get the work done and no one 
to fall back on. 

 The amount of monetary compensation jurors receive 
varies across jurisdictions, usually ranging from $5 to $40 per day. 
Based on the median household income of jurors, a conservative 
estimate of lost wages is approximately $86.18 Fortunately, many 
employers make up the difference between court compensation 
and lost wages, but court officials should be sensitive that some 
jurors may be under more financial pressure than others.19 
 Jurors also view incidental costs while on jury duty, such 
as transportation and parking costs, meals, and child care costs, as 
sources of stress and financial hardship. In rural settings, 
transportation may be difficult because of the greater distance 
between one’s home and the courthouse. In urban settings, 
accessible public transportation and parking fees become more 
cogent issues.  
 ABA Jury Standard 15 recommends a balance among civic 
duty, length of jury service, and compensation.20 It suggests 
limiting the term of service to one trial/one day, if possible; 
asking citizens to serve the first day as part of their civic 
obligation with only nominal compensation for out-of-pocket 
expenses; and compensating jurors with a reasonable fee for each 
subsequent day of service. In addition, some recognition by court 
officials that jurors are contributing to the system and are 
providing a valuable service may help jurors see the experience as 
worthwhile rather than strictly a hardship. In this context, court 
officials should ensure that all individuals who appear for jury 
duty, whether they actually serve on a jury or not, are acknowledged 
for their contributions. A few words of appreciation from a judge 
can mean a lot to some jurors and can help offset the more 
disruptive aspects of jury service. 

“If our goal is access 

to the courts and 

greater diversity, we 

need to examine the 

funds we make 

available for jury duty.” 

—Judge

                                            
18 This figure was determined by assuming that the juror contributed 
half of the family income in a full-time position (i.e. $45,000/2 = 22,500). 
This figure was then divided by the number of working days in a year 
(260).  
19 A 1990 nationwide study examined the incidence of employer 
compensation for jury duty and found that approximately 85 percent of 
full-time salaried employees receive compensation for jury duty; 
however, only 34 percent of part-time employees are compensated, and 
commission-based employees often lose all commission income. See 
JANICE T. MUNSTERMAN ET AL., NATIONAL CTR. FOR STATE COURTS, THE 

RELATIONSHIP OF JUROR FEES AND TERMS OF SERVICE TO JURY SYSTEM 

PERFORMANCE 58 (1991) [hereinafter JURY SYSTEM PERFORMANCE]. 
20 See ABA JURY STANDARDS, supra note 4, at 134–35. 
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CREATE A GOOD FIRST IMPRESSION 

 The juror assembly room may be the first direct contact a 
juror has with the court. Jurors gain their first impression of the 
entire process from their juror assembly room experience. 
Comments from judges, other court officials, and jurors indicate 
that this first impression is often mixed at best.  

“Provide a nicer, more 

comfortable waiting 

area and 

refreshments. We are 

going out of our way 

for this service.” 

—Juror Many juror assembly rooms are too small, austere, and 
generally uninviting. In contrast with the imposing décor of most 
courtrooms, a small or dingy juror assembly room may send 
jurors an unintended message about their role and worth in the 
justice process. Juror rooms should have comfortable furniture, 
adequate lighting, appealing décor, telephone access, ample space, 
and easy access to vending machines, smoking areas, and clean 
restrooms. Several jurors also indicated that the availability of 
reading material, games, or a television would help pass the time 
more quickly. In addition, some jurors noted that merely 
providing tables and access to outlets would allow them to do 
some work while they are waiting. 
 Jurors also base their first impressions on their interactions 
with court staff. Faced with the press of business, some court 
officials get caught up with the “cattle call” aspect of just moving 
sometimes hundreds of people through the system. One jury 
assembly room official noted the problem: 

“Treat people like you 

want to be treated.” 

—Bailiff

I don’t even see their faces anymore. I have had people I 
know complain that I ignored them when they came in for 
jury duty. I said sorry—I never even look at the faces. 

 Notwithstanding the large number of individuals 

reporting for jury service in some jurisdictions, court officials 

should make every effort to be polite and sensitive to jurors’ 

unfamiliarity with the situation. Staff should try to keep jurors 

informed about the process, explain necessary delays, and give 

jurors choices and control over their experiences when feasible.  

“Take extra time in 

orientation, repeat 

things . . . joke once 

in a while to relax.” 

—Court official 
 During the orientation, court officials should acknowledge 

the importance of juries to the legal system and to democracy and 

should thank the jurors for their willingness to serve. As one jury 

manager noted: 

It makes a big difference who does the orientation. If the 

person is positive and confident, it creates an atmosphere 

that rubs off on jurors. If not, the jurors are very sensitive 

and will reflect it all day.  
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STRIVE FOR EFFICIENCY 

 Adequate staffing is essential for an efficient and fairly 
administered jury system. The ABA suggests that a single 
administrator should be responsible for administering the jury 
system21 and recommends that the court monitor the jury system 
to ensure “the efficient use of jurors.”22 Jurors become frustrated 

with jury service and the justice system generally when asked to 

serve a long term during which they witness inefficient use of 

potential jurors.23 The seemingly cavalier attitude on the part of 

some judges and other court officials regarding the juror’s time 

does not help. One judge commented that more planning into 

how many jurors are needed per week would help address the 

problem of excessive waiting time. 

“[It was] very tiring just 

sitting in the jury panel 

room.” 

—Juror

 The ABA recommends that “jurisdictions reduce to the 

shortest extent possible both the amount of time during which 

persons are required to remain available for jury duty and the 

time spent at the courthouse.”24 One approach to limiting the term 

of jury service is to implement a one-trial/one-day system in 

which jurors serve for one day or for the length of one trial. If a 

one-trial/one-day system can be not feasible, jury service that is 

limited to one week can still have a beneficial effect on juror 

satisfaction. 

“Plan more in advance 

how many jurors are 

needed to cover cases 

for the week.” 

—Juror

 ABA Standard 13 deals entirely with efficient use of jurors: 

(a) Courts should employ the services of prospective 

jurors so as to achieve optimum use with a minimum 

of inconvenience to jurors.  

(b) Courts should determine the minimally sufficient 

number of jurors needed to accommodate trial 

activity. This information and appropriate 

management techniques should be used to adjust 

both the number of individuals summoned for jury 

duty and the number assigned to jury panels.25 

 
21 See Standard 10(c), in ABA JURY STANDARDS, supra note 4, at 95. 
22 See Standard 12(d), in ABA JURY STANDARDS, supra note 4, at 111. See 
also Standard 13, in ABA JURY STANDARDS, supra note 4, at 115–16. 
23 See JURY SYSTEM PERFORMANCE, supra note 19, at 37–47.  
24 ABA JURY STANDARDS, supra note 4, at 43. 
25 Id. at 115. 
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Although predicting the precise number of jurors that a court will 
need at any given time is a difficult task, a careful evaluation of 
past juror usage can provide an accurate basis to estimate the 
optimal number of persons to summon for jury duty.26 This 
prevents severe overcrowding in juror waiting rooms and utilizes 
jurors’ time more efficiently. Implementation of a call-in system 
also helps tailor the number of persons summoned for jury duty 
to daily fluctuations in the needs of the court. 

REDUCE BOREDOM 

 Despite all efforts, however, waiting time can only be 
reduced, not eliminated. As noted earlier in the chapter, providing 
reading materials or other forms of diversion will help jurors pass 
the time during inevitable waiting periods. 
 Courts can establish a “self-perpetuating” library by 
asking jurors to bring in a book they no longer want. Jurors who 
find a book they want to read can keep it. Magazines and 
newspapers also help pass the time. Magazines can sometimes be 
obtained for free through the post office. 
 Another approach to alleviating juror boredom and 
frustration is to allow jurors to leave the courthouse during 
lengthy breaks. To ensure jurors are available when they are 
needed, courts may provide them with beepers or establish a time 
when they must return to court.27 Some courts also provide work 
areas equipped with telephones, electrical outlets, and modem 
access for computers.28 

“Particularly in winter, 

it is dark and the 

streets are empty. 

Some jurors are very 

uncomfortable going 

home then.” 
—Court official

 Court officials also can foster some interaction among 
waiting jurors by encouraging lunch groups. Snack bars, vending 
machines and coffee nearby also help break the monotony and 
provide opportunities for informal conversations. 

ALLEVIATE SAFETY CONCERNS 

 Finally, courts also need to respond to jurors’ concerns 
about personal safety, especially in urban courts or courts where 
parking is some distance from the courthouse. Making sure jurors 
are released before sundown or escorting jurors to parking areas 
or public transportation stops can address these concerns and 
alleviate juror stress. 

 
26 See G. THOMAS MUNSTERMAN, NATIONAL CTR. FOR STATE COURTS, JURY 

SYSTEM MANAGEMENT 101–09 (1996). 
27 See id. 
28 See JURY TRIAL INNOVATIONS, supra note 15, at 48. 
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Chapter 3 
 

Voir Dire 
 

Lessons Learned 

 
Jurors are apprehensive about what the voir dire process 
entails. 

Jurors are anxious about revealing embarrassing or 
humiliating personal information in public. 

Jurors worry about revealing identifying information in 
the presence of the defendant and the defendant’s family 

and friends. 

Jurors are frustrated by how long the process takes and 

how much time they spend waiting. They would like 

information and updates on the schedule. 

Jurors get upset when they perceive judges or attorneys as 

grandstanding, not listening to jurors’ responses, or bored 

by the proceedings.  

Jurors express irritation over the court’s cavalier attitude 

regarding their participation in the process. They do not 

think the court is aware that they are taking time away 

from other responsibilities and commitments and that 

their schedules are important, too. 

Jurors may be confused and uncomfortable when publicly 

struck from the jury. 

Jurors may experience physical discomfort because of 

environmental stressors such as temperature, noise level, 

and lighting. 

“The first day of jury 

selection is one of the 

biggest stress days.” 
—Bailiff

 The voir dire process is intended to ensure that a fair and 

impartial jury is selected. Although vitally important to the 

judicial system, the jury selection process can be stressful for 
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prospective jurors who are asked detailed questions about their 
backgrounds and attitudes. As one bailiff in the study noted: 

Sometimes there are 200 people in the courtroom at a time. 
Sitting in a jury box and talking in front of 200 people can 
be stressful. . . . Can tell from their faces or how they speak 
(may speak real rapidly), or from their body language (lips 
trembling, real fidgety, mouth dry). 

Individuals who have been through the process have lamented 
that they felt as if they were on trial. Many fear being embarrassed 
or humiliated. In addition, individuals are often unfamiliar with 
the process and unaware of how lengthy it can be. They are 
apprehensive about a process that requires a loss of privacy and 
wonder what the extent of that loss will be. 
 Although choosing a jury requires both parties to know 
about the jurors’ backgrounds and attitudes, there are ways to 

minimize the stress experienced by individuals participating in 

the process. No one wants a juror to feel stress, particularly 

because of one party or the other. This chapter offers some 

suggestions for reducing stress during this critical stage of the 

judicial process. 

EXPLAIN THE VOIR DIRE PROCESS 

 A clear explanation about the voir dire, its purpose, and its 

importance in trial proceedings removes much of the mystery 

about the need to ask certain questions. ABA Jury Standard 

16(a)(iii) reinforces the importance of providing potential jurors 

with information on the voir dire process: “Courts should provide 

some form of orientation or instructions to persons called for jury 

service upon reporting to a courtroom for voir dire.”29 The 

standard recommends that the orientation include information 

such as:  

“I couldn’t understand 

the voir dire process; I 

spent two days trying 

to figure it out.” 
—Juror

an explanation of the purpose of the voir dire examination; 

an explanation of the difference between peremptory 

challenges and removals for cause; 

introductory information on the particular case; 

an estimate of how long the trial may last; and 
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an indication of whether the jury will be sequestered and, 
if so, for how long and why.30 

 Generally, the judge provides the orientation for 
prospective jurors. For example: 

We are about to start the jury selection process. It is a 
process of inquiry where I or the lawyers will question you 
about your lives and viewpoints. We do not mean to be 
intrusive. Sometimes it is an obligation of lawyers to 
question. If you are excused, it is nothing personal. 
Sometimes a juror has had a particular set of experiences 
or background that may affect the juror’s reactions to this 
particular trial, and one of the attorneys may decide that 
another juror would be able to focus more on the evidence 
in this case. If you feel your privacy might be infringed, 
say so and we can talk about it privately. 

BE SENSITIVE TO PRIVACY CONCERNS 

 The threat of voir dire to a juror’s privacy is a fundamental 
issue courts must address. Although the disclosure of mental 
illness, chemical addiction, or extramarital affairs may not be 
significant to individuals in large cities, these matters may be 
devastating, if disclosed, to individuals from small or medium-
sized communities. The importance of judges being sensitive to 
these issues and controlling attorneys’ use of questions related to 
these areas cannot be overemphasized. Responses from jurors 
indicate that some judges and attorneys may view voir dire as an 
opportunity to gain as much information as possible about each 
juror rather than just enough information to determine if a juror 
can be fair and impartial. 
 Several participants in the study noted the importance of 
telling prospective jurors in advance about the possibility of 
meeting with the judge individually if they are uncomfortable 
about answering a question in open court.31 Some courts have 
prospective jurors complete confidential questionnaires on which 
they can indicate questions they prefer not to answer in open 
court. One judge commented that providing the prospective juror 

 
30 Id. at 144–45. 
31 For a description of in camera voir dire, see § III–4 Privacy 
Considerations in Voir Dire, in JURY TRIAL INNOVATIONS, supra note 15, at 
65–67. 
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with an opportunity to see the judge at the bench or in chambers 
makes the individual aware that he or she has some control and is 
not just a passive participant.  

ADDRESS SECURITY ISSUES 

 Answering questions of a personal nature in front of a 
group of strangers can be a stressful experience. It may be 
particularly stressful if prospective jurors are concerned for their 
safety. Judges and court personnel should not underestimate 
jurors’ concerns for their safety. Even in less serious cases, jurors 

may be worried about their safety if the charge involved the use of 

force or if the parties and/or spectators in the courtroom seem 

hostile. Fear of retaliation can continue long after the proceeding 

is completed. The court should be sensitive to and consider ways 

to alleviate jurors’ concerns for safety. One judge notes:  

One method I have used to reduce juror stress in this area 
is to advise the jury at the start of voir dire that the 
information regarding jurors was only submitted to the 
attorneys the morning of trial. I then advise them that the 
computer printout from their questionnaires will be 
retrieved by the Court after voir dire and will not be left 
with counsel. At the end of voir dire, as soon as the 
lawyers have exercised their strikes, I request counsel to 
deliver back to the bench their copies of the computer 
printout of juror information. This is done in front of the 
entire panel, not only the jurors who are seated and have 
been questioned. The feedback on this procedure has been 
positive and has helped reduce some juror anxiety. 

“I don’t think the 

defendant and his 

friend and family have 

to know what my name 

is, where I live and 

where I work. We 

could have kept some 

of that information 

confidential. This 

information was all 

given to anyone in that 

courtroom.” 

—Juror

An innovation that has been tried in a few jurisdictions 

and that may lessen the intrusiveness of voir dire questions to 

prospective jurors is the use of routine anonymous juries.32 This 

technique involves withholding prospective jurors’ names and 

addresses from the parties, their counsel, the public, and the 

media.33 If jurors understand that names are withheld on a routine 

basis, they should not infer from the use of anonymity that 

particular parties are dangerous—a concern when anonymous 

 
32 See Nancy J. King, Nameless Justice: The Case for the Routine Use of 
Anonymous Juries in Criminal Trials, 49 VAND. L. REV. 123 (1996).  
33 § III–8 Routine Use of Anonymous Juries, in JURY TRIAL INNOVATIONS, 
supra note 15, at 81. See also J. CLARK KELSO, JUDICIAL COUNCIL OF 

CALIFORNIA, FINAL REPORT OF THE BLUE RIBBON COMMISSION ON JURY 

SYSTEM IMPROVEMENT 33–36 (1996). 
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juries are used selectively. Anonymity may lessen the stress felt by 
some jurors when required to reveal private information. In 
addition, the prospective juror has control over whether to reveal 
his or her identity to another person once jury duty is completed.34 

PROVIDE A CONTEXT FOR VOIR DIRE QUESTIONS  

Participants in the study suggested providing the jury 
panel with more specific information about the case to help 
prospective jurors understand the reason for specific voir dire 
questions that might seem odd, argumentative, or too personal 
otherwise. Some of the judges also suggested informing the 
prospective jurors that the trial could include gruesome 
photographs, foul language, and graphic descriptions of criminal 
acts. Although this preparation may be helpful to the prospective 
jurors, some judges and attorneys may be apprehensive about 
discussing the nature of anticipated evidence that has not yet been 
determined admissible. Yet many jurors may not be able to serve 
if the evidence is pornographic or could be considered obscene. 

One approach some jurisdictions use to inform prospective 
jurors about the case and the nature of the evidence is to allow 
counsel to make brief opening statements—or even the entire 

opening statements—to the jury panel. This approach allows the 

attorneys to provide jurors some context for understanding the 

issues as opposed to simply reading the charges or the allegations 

(which are usually written in legal or statutory language). The 

opening statements set the stage for the relevancy of the voir dire 

questions that follow. One advantage of this approach is that the 

judge and counsel meet prior to voir dire and agree on the nature 

of the statements and the evidence that can be referenced during 

questioning.35 

SHORTEN THE VOIR DIRE PROCESS 
“The waiting was the 

only stressful part.”  

—Juror

 

 Some courts post a list of the basic voir dire questions and 

ask each prospective juror to answer the questions. In this way, 

the parties hear the juror speak and quickly obtain a great deal of 

information.  

 
34 For more information on juror privacy, see David Weinstein, Protecting 
a Juror’s Right to Privacy: Constitutional Constraints and Policy Options, 70 
TEMP. L. REV. 1 (1997). 
35 For more information on opening statements to the jury panel, see 
§ III–2 Opening Statements to the Entire Jury Panel, in JURY TRIAL 

INNOVATIONS, supra note 15, at 57–59. 
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 ABA Jury Standard 7(a) recommends the use of 
questionnaires to shorten the voir dire process: “To reduce the 

time required for voir dire, basic background information 

regarding panel members should be made available in writing to 

counsel for each party on the day on which jury selection is to 

begin.”36 

 There are two types of pretrial questionnaires. The first is 

included with the initial questionnaire or summons for jury duty 

and “should be phrased and organized so as to facilitate quick 

and accurate screening, and should request only that information 

essential for providing basic background information ordinarily 

sought during voir dire examination.”37 This information includes 

“the age, gender, occupation, educational level, marital status of 

the prospective juror, the dates of any prior jury service, the 

geographic area in which he or she lives, the occupation of his or 

her spouse, and the age(s) of his or her children, if any.”38  

The second type of questionnaire requests case-specific 

information.39 Typically the questionnaire seeks the following 

kinds of information: 

biographical and demographic information; 

knowledge of the parties in the case, including the attorneys 

representing the parties and witnesses testifying for the parties; 

awareness of the case, including first-hand knowledge or 

knowledge gained from pretrial publicity; 

opinions about the case, including pre-existing attitudes and 

beliefs about relevant case information; and 

pre-existing attitudes, beliefs, values, and experiences, including 

prior jury service or prior experience with the justice system as a 

victim, party, or witness.40 

Case-specific questionnaires can speed the voir dire 

process and solicit more honest answers. The questionnaires 

should be kept short, though. Otherwise, the time required for 

“The jury questionnaire 

is a big improvement; 

things move quicker.” 

—Juror
 

36 ABA JURY STANDARDS, supra note 4, at 58. 
37 Standard 11(c)(ii), in ABA JURY STANDARDS, supra note 4, at 101–02. 
38 Id. at 107 (citation omitted). 
39 Some jurisdictions combine general and case-specific questions into 
one questionnaire and ask prospective jurors to complete it prior to voir 
dire. 
40 JURY TRIAL INNOVATIONS, supra note 15, at 61. For a full description of 
using questionnaires to assist in voir dire, see § III–3 Questionnaires to 
Assist Jury Selection, in JURY TRIAL INNOVATIONS, supra note 15, at 60–64.  
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counsel to copy and study lengthy questionnaires will translate 
into more waiting time for jurors. 

The use of brief pretrial questionnaires aids the judge and 
counsel in efficiently using voir dire time. The questionnaire data 
can help judges and attorneys identify individuals who should be 
excused early in the process and can help focus subsequent voir 
dire questions to the remaining panel members on the most 
relevant issues. Prospective jurors in the study indicated boredom 
and even anger over repeatedly asking each juror for the same 
information. As one juror remarked: 

The judge’s questions were very verbose, lengthy, and 
boring (15–20 questions). Everyone in the room heard 

them over and over; always the same questions. There 

should be a more efficient way—prepare questionnaires in 

advance to be filled out. 

Although the use of case-specific questionnaires can 

facilitate the voir dire process, their use may not be warranted in 

all cases. For example, they may not be practical for short trials 

because of the time needed to develop the questionnaire and 

review the results.  

In addition, the use of case-specific questionnaires raises 

concerns related to the confidentiality of questionnaire 

information. Some jurisdictions destroy the questionnaires as soon 

as the trial is over; others include the questionnaires as part of the 

public record. During notorious trials, members of the press may 

request the questionnaires.41 One judge in the study decided 

against using questionnaires because of concerns about 

confidentiality: 

I’m backing off from use of the questionnaire because they 

may be released to the public. Not sure if I can guarantee 

anonymity. Seems unfair to use questionnaire and then 

release it to the press. A transcript is more expensive to the 

press than obtaining a copy of the questionnaire. If media’s 

deadline passes, they lose interest. 

In general, the court should inform prospective jurors 

about the confidentiality of their questionnaire information. 

Providing an option to “check a box” if the prospective juror 

wants to discuss something privately, or allowing prospective 

 
41 TIMOTHY R. MURPHY, NATIONAL CTR. FOR STATE COURTS, A MANUAL 

FOR MANAGING NOTORIOUS CASES 66 (1992). 
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jurors to notify the court if they want a specific piece of 
information deleted before the questionnaire becomes part of the 
public record, may help ensure that questionnaires yield candid 
information as well as facilitate the process. 

MAINTAIN CONTROL OF THE PROCESS 

 Judges in the study noted the importance of having the 
judge maintain control over the voir dire process: 

“Some judges go on 

auto-pilot during voir 

dire or will be busy 

doing something else. 

Seventy percent of the 

questions are 

repetitious.”  

—Judge

Juror stress is often caused by the judge not having control 
in the courtroom. If attorneys grandstand once, TV 
cameras should be out of there. Taking control doesn’t 

mean being a tyrant. Always be nice to jurors. Just so they 

can tell the judge is the boss, not the attorney.  

This recognition of the judge’s ultimate responsibility for the voir 

dire process is consistent with ABA Jury Standard 7.42 

 Several judges emphasized the need to be vigilant 

regarding attorney behavior during voir dire. If attorneys are not 

listening closely to juror responses or are asking for information 

already provided on a questionnaire, some jurors become 

frustrated and angry. The judge should instruct the attorney that 

the information has been provided already and to refrain from 

repetitious questions.  

SET A COMFORTABLE TONE 

 Interviews with judges, court staff, and prospective jurors 

indicate the importance of the judge in setting the tone of the voir 

dire process. As staff from one court’s juror assembly room noted:  

The way jurors come back from voir dire varies with the 

judge; some come back happy, others very grumpy. Some 

judges are considerate: let them know what’s going on. On 

Tuesday, one panel was left to sit in the courtroom for one 

and one-half hours because no one told them to go back to 

the jury assembly room. 

 Judges in the study suggested using an informal and 

conversational tone when questioning prospective jurors. They 

advised avoiding an “air of aloofness and stiffness.” For example, 

one judge commented: 
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Try to have a real friendly conversation as opposed to an 
interrogation. Look at them, scribble notes, don’t look like 
recording; nod, smile, give eye contact. Explain that a 
question applies to many.  

In one court observed, the judge attempts to alleviate juror “stage 
fright” by responding to the “posted” voir dire questions first and 
then asking the jurors to follow his example. 
 Although the pretrial process may be lengthened, 
maintaining a less formal atmosphere may be easier if 
individualized voir dire is used.43 With this technique, panel 
members are questioned individually by the judge and/or 
counsel. Among the advantages of this technique are: 

Individualized voir dire typically takes place in a less 
formal setting and requires a less formal conversational 
tone by the judge and attorneys. The relative lack of 
formality tends to place panel members more at ease, 
encouraging them to respond to questions more candidly 
than they might otherwise respond. 

Individualized voir dire takes place out of the presence of 
other panel members, relieving panel members’ discomfort 
about revealing personal information in front of each 
other.44 

 Judges suggested starting the voir dire with an individual 
panel member using general, non-threatening questions to lessen 
the individual’s anxiety and build rapport. They also suggested 
framing sensitive questions in a way that allows the individual to 
affirm without necessarily admitting to specific behaviors. For 
example, “Have you, a spouse, or family member ever been 
arrested?” allows the individual to say “yes” without admitting to 
an arrest record.  

“Always start with 

general questions. Tell 

them that you are not 

there to pry.” 

—Judge

 Some judges’ demeanors may be intimidating to 
prospective jurors. One approach for overcoming this is to have 
counsel conduct the voir dire questioning.45 The judge still 
maintains control over the process to ensure that questions do not 
inappropriately infringe on panel members’ privacy, that counsel 

 
43 For a complete description of individualized voir dire, see § III–5 
Individualized Voir Dire, in JURY TRIAL INNOVATIONS, supra note 15, at 68–
70. 
44 JURY TRIAL INNOVATIONS, supra note 15, at 69. 
45 For a full description of lawyer-conducted voir dire, see § III–1 Lawyer-
Conducted Voir Dire, in JURY TRIAL INNOVATIONS, supra note 15, at 53–56. 
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do not unnecessarily delay the process, and that counsel do not 
engage in pretrial argument. 
 Both judges and other court staff also indicated the 
importance of paying attention to panel members’ facial 
expressions and body language during voir dire. Nonverbal cues 
may help the judge determine if clarification of a point of 
information is necessary, if a prospective juror is worried about 
disclosing information and thus may need to talk in private, or if a 
break is warranted. Sometimes little gestures, such as providing a 
glass of water to someone coughing or tissues to someone 
sniffling, can help establish an environment in which panel 
members are more comfortable about informing court staff when 
a problem or need arises.  

“Always be courteous 

to jurors—understand 

that they are taking 

time away from family 

and job to be here. 

They are the backbone 

of the legal system. 

Give them a chance to 

talk to you.” 

—Bailiff

Finally, letting the jury panel know the basic schedule and 
providing updates throughout the day helps give the panel 
members a feeling of control and predictability. They have some 
idea when lunch and breaks are coming, and they can make 
better-informed decisions about matters such as the need to 
extend day care for a child. Such basic information can help ease 
the prospective juror’s mind and, consequently, allow better focus 
on the voir dire process.  

CONSIDER OPTIONS FOR “STRIKING” 

 Judges and counsel should consider the effect of various 
procedures for “striking” a prospective juror from the panel. 
Being struck from the panel in front of others in the courtroom 
with no explanation can be confusing, embarrassing, and/or 
frustrating. ABA Jury Standard 9(h) recommends the following 
procedure: 

Following completion of the voir dire examination, counsel 
should exercise their peremptory challenges by alternately 
striking names from the list of panel members until each 
side has exhausted or waived the permitted number of 
challenges.46 

With this approach, the court announces which individuals 
comprise the jury rather than who is omitted. In addition, the 
striking is done in a written manner rather than verbally in front 
of the court.47 

 
46 See ABA JURY STANDARDS, supra note 4, at 77. 
47 See G. Thomas Munsterman et al., The Best Method of Selecting Jurors, 
JUDGES J., Summer 1990, at 8. 
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LIMIT COURTHOUSE WAITING TIME 

Many individuals in the study, including court staff, were 
frustrated with the amount of time prospective jurors were kept 
waiting during the voir dire process. Study participants provided 
several examples of individuals waiting for hours to be 
interviewed and waiting for hours for other panel members to be 
interviewed before all panel members were allowed to leave. The 
dissatisfaction is represented by the following prospective juror’s 
comment: 

“They get irritated over 

just sitting in the 

courtroom all day; 

hallways hot and 

facilities bad.” 

—Court staff

We were all required to stay all day and sit through the 
whole panel. Groups of 7 or 8 went up front for 
questioning, but everyone else had to sit in the gallery the 
entire time. I never even got to the point of going up front. 
I didn’t feel very useful being there. There must be a better 
use of my time than to sit around mindless. 

As discussed in Chapter 2, much of the dissatisfaction of 
prospective jurors, in this case panel members, could be alleviated 
by following ABA Jury Standard 13, which addresses the efficient 
use of jurors’ time. Standard 13(b) and (c) specifically address the 
voir dire situation: 

(b) Courts should determine the minimally sufficient 
number of jurors needed to accommodate trial 
activity. This information and appropriate 
management techniques should be used to adjust . . . 
the number assigned to jury panels. 

(c) Courts should ensure that each prospective juror 
who has reported to the courthouse is assigned to a 
courtroom for voir dire before any prospective juror 
is assigned a second time.48 

 Several judges in the study suggested practices to reduce 
the amount of time prospective jurors spend waiting in the 
courthouse. For example, one judge noted that for difficult trials 
that require questioning prospective jurors individually,49 the 
court assigns numbers to panels. The judge asks the panel 
members to call in each day to see when they are needed. This 

 
48 ABA JURY STANDARDS, supra note 4, at 115–16. 
49 See § III–4 Privacy Considerations in Voir Dire, in JURY TRIAL 

INNOVATIONS, supra note 15, at 65–67. See also § III–5 Individualized Voir 
Dire, in JURY TRIAL INNOVATIONS, supra note 15, at 68–70. 
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procedure results in seven jurors being called per half day rather 
than 40 or 50, many of whom would not be questioned until 
subsequent days. The end result is there are fewer individuals 
“just sitting around and asking questions and feeling antsy.” 
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Chapter 4 
 

Trial 
 

Lessons Learned 

 
Some jurors are intimidated by the formality and 
procedural complexity of the trial process.  

 

The role of the juror as strictly a passive listener is 
uncomfortable, boring, and frustrating for some 
individuals.  

 

Juror stress occurs most in cases (both civil and criminal) 
that involve actions causing severe harm to an individual. 

 

Viewing gruesome evidence can be particularly stressful 
for some jurors, especially when presented with no 
forewarning.  

 
Trials that are tedious or long can challenge jurors’ 

concentration. The struggle to remain attentive can be 

stressful for jurors.  

 

The emotional tone and level of tension in the courtroom 

influence jurors’ stress levels. 

 

Some jurors may be concerned about their privacy and 

safety.  

 

Some jurors may be anxious about a media presence in the 

courtroom and may be unaware of any parameters 

governing media behavior. 

 

Unexplained and frequent interruptions of the trial 

schedule increase juror frustration and irritation with the 

trial process. 

 

 Just as juror bias is a legitimate concern during voir dire, a 

principal concern during the evidentiary portion of jury trials is 

that jurors remain “untainted” by factors other than properly 
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admitted evidence, thus preserving their ability to function as 
impartial decision makers. Paradoxically, many procedures used 
to protect the integrity of the jury—such as no-contact rules 

between attorneys and jurors; prohibitions on discussions about 

the case with family, friends, and even other jurors; and 

sequestration—contribute to juror stress.50 

Jurors are placed in an unfamiliar role and environment 

and deprived of their usual coping strategies such as turning to 

family and friends for support. Moreover, some of the cases 

presented to juries for resolution provoke strong emotional and 

psychological responses by jurors. Cases involving extreme 

violence, severe injury, or graphic sexual material, by their very 

nature, can cause feelings of anger, shock, sadness, and even fear 

by jurors. This chapter offers suggestions for reducing the 

frustration and stress jurors experience as a result of these kinds of 

factors during the evidentiary stage of jury trials. 

“Not being able to talk 

with my family was 

tough—particularly if 

tears started to well up 

in my eyes, and I 

couldn’t explain why. I 

couldn’t participate in 

family dinners at 

home.”    

EXPLAIN THE TRIAL PROCESS 
“The biggest source 

of stress for jurors is 

coming into an 

unknown 

environment: They 

don’t know the system 

or what is expected of 

them.” 

—Bailiff 

“I warn them that 

attorneys and court 

officials may move 

away from them in the 

hallways or on the 

elevators. It’s not 

personal; they’re 

following my 

instructions to avoid 

contact with jurors 

while the trial is 

ongoing.” 

—Judge 

 The intricacies and formalities of the trial process may be 

confusing and intimidating to many jurors, particularly those who 

are experiencing their first contacts with the court system. Perhaps 

this is one reason why judges reported maintaining rapport with 

and explaining the trial process to jurors as the strategies they 

used most often to minimize juror stress. As one judge remarked: 

Being human makes a big difference. When they walk in, 

they’re nervous. Welcome them, explain what’s going to 

happen and communicate with them throughout the 

process. A judge can get caught up in the numbers and 

forget that, for the jury, it’s a unique experience. 

Providing an explanation of the trial process is consistent 

with ABA Jury Standard 16, which reads in part that preliminary 

instructions “should explain the jury’s role and responsibilities, 

the basic underlying principles of law to be applied in the case, 

and the order and nature of the presentations.”51 Preliminary 

instructions about the applicable law governing the case give 

jurors a conceptual framework in which to evaluate the evidence 

presented at trial.52 

 
50 See Roger A. Bell & Theodore B. Feldmann, Crisis Debriefing of Juries: A 
Follow-up, 3 Am. J. PREVENTIVE PSYCHIATRY & NEUROLOGY 55, 57 (1992). 
51 ABA JURY STANDARDS, supra note 4, at 148–49. 
52 See generally William W. Schwarzer, Communication with Juries: 
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 Several judges in the study inform jurors about the trial 
process even before jurors are officially sworn in. Typically the 
judges cover topics such as the proper conduct of jurors (including 
no-contact rules); the importance of maintaining an open mind 
until all evidence is heard; the role of the judge and attorneys 
during the trial; the fact that attorneys are supposed to be 
adversarial; definitions of the charges, such as fraud, so the jurors 
know what to focus on during the trial; the concepts of burden of 
proof and reasonable doubt in criminal cases and similar terms in 
civil cases; and the differences between law and fact and the 
reason why sidebars are sometimes necessary. Some judges 
provide jurors copies of the instructions in writing.  

Although providing such basic information may seem 
insignificant, it can improve juror performance by having better-
informed and more relaxed jurors. One judge noted that his 
efforts to keep jurors informed do not go unnoticed: 

Attorneys and jurors frequently remark that they very 
much appreciate instructions in writing after they have 
been given orally. Jurors also frequently comment upon 
how helpful it is to have been given a well thought out and 
carefully organized explanation of the trial process.  

The fact that such efforts are noticed may mean that they are not 
done as routinely as they should be. 

ALLOW ACTIVE JUROR PARTICIPATION 

Under traditional trial procedures, jurors are expected to 
play a passive role, quietly listening and absorbing the presented 
evidence and testimony in preparation for their deliberations. 
However, contemporary research about juror decision making 
reveals that this passive role is actually unfamiliar and very 
uncomfortable for most jurors.53 Traditional jury admonitions, 
such as prohibitions on juror note taking and questioning of 
witnesses, often make the jurors’ task more difficult by hindering 

their ability to concentrate and to process new information. One 

juror in the study noted that taking notes helped him remain more 

objective, thus reducing his stress levels.  

“I tell new bailiffs to 

think how it would feel 

if you had to sit there 

and couldn’t ask 

questions. You have to 

just sit there listening 

to other people talk.” 

—Bailiff

 

Problems and Remedies, 69 CAL. L. REV. 731, 755–58 (1981) (discussing the 
importance of timing and delivery of jury instructions). 
53 See The Honorable B. Michael Dann, “Learning Lessons” and “Speaking 
Rights”: Creating Educated and Democratic Juries, 68 IND. L.J. 1229, 1238–47 
(1993); JURY SYSTEM PERFORMANCE, supra note 19, at 14–15. 
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Based on studies indicating that juror comprehension and 
satisfaction are increased if jurors are allowed a more active role in 
trials,54 the Commentary to ABA Jury Standard 16(C) recommends 
that jurors be permitted to take notes and submit questions in 
writing to the judge to ask witnesses during trials.55 The 
procedures for both of these techniques are described in Jury Trial 

Innovations.56  
One caveat related to the application of these techniques is 

to emphasize that the activities are allowed but are not required. 
Some jurors indicated that they were given notepaper and a pen 
but no guidelines for using them. One judge said she makes very 
clear that note taking is an option: 

I tell them to take as many notes as they like, but that if 
they’re not a note taker, don’t be intimidated by your 

neighbor who is. Do what you are comfortable with. We 

will read back the transcript if your memory fails. For 

some jurors who are not real literate, note taking can 

increase stress levels, and some jurors can’t listen and take 

notes. 

Thus, while some jurors might welcome a more participatory role, 

it may be threatening to others if it is not accompanied with 

specific instructions. 

“There were crime 

scene photographs of 

bodies not found for 

two weeks projected 

on a large screen—

very sickening and not 

necessary.” 

—Juror 

CONTROL PRESENTATION OF GRUESOME EVIDENCE AND 

TESTIMONY 

 Viewing particularly grisly evidence or listening to 

emotionally disturbing testimony was reported by some jurors as 

one of the most stressful aspects of serving on jury duty.57 This 

applies as much to evidence presented in civil trials, such as 

personal injury cases, as to evidence presented in criminal trials. 

As one jury commissioner noted: “Civil trials often get the most 

gruesome evidence—attorneys try to work on the sympathies of 

the jurors to increase the damages awarded.” 

 
54 See, e.g., Larry Heuer & Steven Penrod, Juror Note-taking and Question 
Asking During Trials, 18 LAW & HUM. BEHAV. 121 (1994); David L. 
Rosehan et al., Note taking Can Aid Juror Recall, 18 LAW & HUM. BEHAV. 53 
(1994). 
55 See ABA JURY STANDARDS, supra note 4, at 150–51. 
56 See JURY TRIAL INNOVATIONS, supra note 15, at 141–47. 
57 In the juror survey, 28 percent of jurors who reported that disturbing 
evidence was presented at trial found the evidence moderately to 
extremely stressful. 
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 Being unprepared to see gruesome evidence and testimony 
can exacerbate the sense of shock and stress experienced by jurors. 
Several judges in the study recommended warning jurors about 
upcoming evidence: 

“It would help if they 

would tell us in 

advance—warn us that 

it’s something we’re 

going to remember for 

the rest of our lives.” 

—Jury members 

Warn jurors before the photos are shown. Let them know 
the photos are coming rather than just slapping the photos 
in front of them. That way they can brace themselves. Just 
by saying the photos are coming, you blunt their edge. 

In fact, some judges argued that these warnings should be made 
as early in the trial as possible (even during voir dire) and should 
be repeated once or twice before the evidence or testimony is 
presented to the jury. These warnings help jurors become 
“desensitized” to the gruesomeness of the evidence. 
 Judges also view timing as an important factor in reducing 
the shock associated with gruesome evidence. For example, 
several judges noted that they avoid having such evidence 
presented immediately before or after lunch, and some judges 
order a recess immediately following the presentation of 
disturbing evidence to give jurors an opportunity to compose 
themselves. Other judges monitor juror facial expressions and 
body language and call recesses if warranted: 

For graphic photos, jurors will look down or make faces. 
They may cry and that’s ok. If they’re embarrassed or 
distraught, I’ll take a recess. 

 Limiting the volume of gruesome evidence is another 
technique used to reduce the emotional effect on jurors. The 
purpose of photographs that depict gruesome evidence (or any 
evidence, for that matter) should be to give the jury new 
information, not just to amplify the gore or work on the 
sympathies of the jurors. Blocking out particularly offensive or 
disturbing parts of photographs is also an option for minimizing 
the impact of gruesome evidence. Similarly, the judge should 
admonish the attorneys to avoid having witnesses testify about 
the same disturbing event needlessly. 

According to a survey 

of judges, 75 percent 

of trial judges who did 

not allow certain 

evidence to be 

admitted at trial found 

the strategy to be 

moderately to 

extremely effective in 

reducing juror stress. 

 Reducing the length of time jurors are exposed to 
gruesome evidence is another approach for alleviating juror stress 
in these types of trials. Demonstrative evidence should not remain 
in front of jurors indefinitely. One juror, for example, protested 
that the prosecutor displayed photographs of the victims and 
crime scene for several days at a time: 
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It was a really sleazy thing to do. The photo showed the 
victim’s dead, nude body—a total lack of respect for the 

dead. I had nightmares about it. I called out in my sleep, 

but I couldn’t tell my husband what was wrong. It was 

very disturbing—offensive and unnecessary. The 

prosecutor is supposed to be for the people, but he wasn’t 

acting for me. 

“Don’t leave photos 

right up in front of the 

jury for a long time. 

Adds stress and 

distracts from the 

testimony. It can be 

counter-productive for 

attorneys who may be 

blamed for introducing 

them and leaving them 

up there.” 

—Judge 

In some instances, gruesome photographs are handed 

directly to jury members for their viewing. Several judges in the 

study inform jurors that they have to look at the photographs only 

once and then avert their eyes or turn the photographs over. 

REDUCE BOREDOM DURING TRIALS 

 The vast majority of jurors take their duties very seriously 

and make a concerted effort to pay close attention to the evidence 

and testimony of witnesses. Nevertheless, some cases—because of 

either the tedious nature of the material or the presentation skills 

of the attorneys—tax jurors’ (and even judges’) ability to maintain 

their concentration on the trial proceedings. For example, 

attorneys sometimes read lengthy depositions to the jury when 

witnesses are unavailable to testify. Although boring trial 

proceedings do not provoke the shock and fear associated with 

gruesome evidence, the struggle to keep awake and attentive is 

stressful for many jurors. 

 The ideal solution to relieving juror stress during these 

cases is to make the trials more interesting. During pretrial 

conferences, for example, the judge can encourage attorneys to 

prepare deposition summaries to present to the jury rather than 

reading the whole deposition.58 Using demonstrative evidence 

such as charts, graphs, and video technology also can 

communicate a great deal of information in an effective and 

efficient manner, thus saving the jury from long witness 

presentations.59 Stipulating to the admissibility of exhibits and 

deposition testimony also streamlines the trial proceedings by 

eliminating the need to present foundational evidence during 

trial.60 

Eighty-seven percent 

of the trial judges 

surveyed found that 

providing additional 

breaks for jurors is a 

moderately to 

extremely effective 

strategy for reducing 

juror stress. 

 
58 See § IV–10 Deposition Summaries, in JURY TRIAL INNOVATIONS, supra 
note 15, at 120–22. 
59 See § IV–9 Computer Simulations, in JURY TRIAL INNOVATIONS, supra note 
15, at 117–19. 
60 See § IV–2 Pretrial Admission of Exhibits and Deposition Testimony, in 
JURY TRIAL INNOVATIONS, supra note 15, at 95–97. 
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 In many cases, however, the nature of the evidence does 
not lend itself to a more riveting presentation format. In these 
cases, judges can attempt to break up the proceedings with more 
frequent recesses to permit jurors an opportunity to stretch and 
get coffee or snacks before returning to trial. Judges and court staff 
also should be attentive to the courtroom environment for 
characteristics that would add to the difficulty in concentrating. 
For example, dim lighting, background noise from air 
conditioners or radiators, and overly warm or stuffy courtrooms 
can make jurors sleepy or easily distracted. 

CONTROL COURTROOM DISRUPTIONS 

 Jurors quickly become attuned to the emotional tone of the 
courtroom, which in most instances is one of controlled solemnity. 
Occasionally, however, unexpected things happen that interrupt 
the proceedings and threaten the decorum of the courtroom. On 
such occasions, the judge needs to maintain control of the 
courtroom. As one judge noted: “A weak judge causes juror 
stress.” 
 Persons appearing as witnesses or sitting in the gallery can 
disrupt trial proceedings and jurors’ sense of safety and purpose. 
A judge in a murder trial related one example when the mother of 
the murder victim became hysterical during the trial and had to be 
forcibly escorted from the courtroom. The jurors were visibly 
upset by the disturbance. Rather than just proceeding with the 
trial, the judge, with the attorneys’ permission, took a few minutes 
to talk with the jury about the outburst. He noted that the jurors 
might understandably feel sympathy for the victim’s mother, but 
that they should not let those feelings interfere with their rational 
decisions during the trial and deliberations. 

Seventy-six percent of 

trial judges who 

personally addressed 

stress with jurors 

during the trial 

considered the 

strategy moderately to 

extremely effective for 

reducing juror stress. 

 Such disturbances are not uncommon in high-stress trials. 
Even in cases in which members of the audience are not 
uncontrollably disruptive, reactions such as weeping, glaring, and 
whispering among themselves can still distract the jury. To 
minimize the amount of disruption, the judge or court staff can 
ask these individuals to seat themselves out of the jury’s 
immediate line of sight.  
 In some instances, attorney actions cause disruptions. 
Although a certain amount of confrontation between attorneys is 
expected, jurors sometimes become overwhelmed at the level of 
bickering and sniping displayed by attorneys. One judge 
commented that he calls attorneys into his chambers if he thinks 
the arguing is gratuitous. He tells the attorneys that it is 

“I had a civil case 

where the attorneys 

were totally 

antagonistic, arguing 

every point. It made 

the jury very uptight.” 
—Judge 
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unnecessary and that it is “turning the judge and the jury off.” 

Another judge indicated that she “made an attorney apologize to 

the jury and the court for sniping.” Her perception was that the 

jury understood what she was doing and appreciated it.  

Pro se cases also can be a source of stress for jurors. Pro se 

parties can be overly repetitious, ignore rulings by the judge, and 

talk over the opposing attorney or witnesses. In addition to 

monitoring such behaviors, judges may want to offer more 

frequent breaks during such trials. 

DISCUSS SAFETY ISSUES 
“Our names got out. 

They’d call our names 

when we were 

seated.” 

—Jury 

 Listening to testimony in criminal trials, especially those 

dealing with violent crime, can heighten jurors’ sense of anxiety 

for their own safety and well-being. One jury described their 

heightened sensitivity to their environment: 

During breaks and lunches, you felt like everyone was 

looking at you and following you. In the lunchroom you 

could see, through the curtain, the defendant’s family. 

We’d come out of the elevators and they’d be waiting. 

 Courts routinely take precautions to protect the safety and 

privacy of jurors. In extreme cases, courts even authorize the use 

of “anonymous juries” in which identifying information about the 

jurors is withheld from the parties, their attorneys, and the 

public.61 Some courts provide escorts to parking lots and other 

court areas, and some court facilities are specifically designed to 

protect jurors from routine interaction with the public; for 

example, with private doors from the jury room to courthouse 

exits, private bathrooms for jurors’ use, and separate seating areas 

in courthouse cafeterias. 

 In addition to possibly prejudicing the jury toward the 

defendant, some judges and court staff intentionally do not tell 

jurors about special safety precautions to avoid raising jurors’ 

anxiety levels unnecessarily. However, jurors are usually 

sufficiently attuned to their environment to realize when the 

situation warrants extra security. Thus failing to inform them 

“We were never told 

what protection was 

available to us. It 

would’ve helped to 

know the options.” 

—Jury

 
61 See generally 18 U.S.C. § 3432 (Supp. 1996) (authorizing the use of 
anonymous juries in capital cases to protect the life or safety of the jurors 
and their families); Hamer v. United States, 259 F.2d 274 (9th Cir. 1958) 
(holding that use of an anonymous jury did not deprive the defendant of 
his Sixth Amendment rights since voir dire was sufficient to ensure the 
selection of an impartial jury). 
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about steps taken may actually have the opposite effect of 
heightening jurors’ fears.  

Judges and court staff should balance the need to avoid 
jury prejudice toward the defendant with the need to inform 
jurors of special safety precautions. To be helpful without being 
prejudicial is a delicate balance and case-specific. Judges and court 
staff can, if deemed appropriate, inform jurors about the security 
measures taken on their behalf and advise jurors to alert court 
staff in the event that they feel uneasy or threatened. Such 
discussions reassure jurors that court staff have given appropriate 
consideration to security issues and will consider additional 
measures if necessary. 

PROVIDE INFORMATION ABOUT MEDIA CONTACTS 

Eighty percent of 

judges who took steps 

to shield jurors from 

the media found the 

strategy to be 

moderately to 

extremely effective for 

relieving juror stress. 

 Only the most high-profile trials generate extensive media 
coverage. Even cases that have received considerable local 
publicity rarely have more than a reporter or two sitting 
unobtrusively in the gallery. Nevertheless, the extensive attention 
given to the jury in recent high-profile trials (e.g., the O.J. Simpson 
murder trial; the Oklahoma City bombing trials of Timothy 
McVeigh and Terry Nichols) has prompted both jurors and court 
staff to seek appropriate measures to shield jurors from offensive 
or harassing contacts by the media. 
 Except under the most limited circumstances, information 
concerning individuals serving as jurors is a matter of public 
record to which the media have a right of access.62 Media do not, 
however, have a right to interfere with the efficient administration 
of justice or the integrity of the trial process. The trial judge is thus 
entitled to impose some restrictions on the media, such as 
prohibiting any photography in the courtroom, prohibiting media 
interviews in courthouse corridors, prohibiting disruptions from 
reporters while in the courtroom (e.g., when exiting to file their 
stories), and prohibiting contact with jurors during the trial. 
 Most media personnel understand and respect these basic 
rules of trial conduct. Most jurors, however, are unaware of 
restrictions on the media and may be fearful of media attention. 
Judges and court staff can alleviate fears by informing jurors of 
the rules governing media coverage of trials, particularly those 
concerning jurors. Jurors should be advised to alert the judge or 
court staff immediately if a reporter attempts to contact the jurors 
or their families while they are on jury duty. It is also helpful to 
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assure jurors that the court will provide them with information 
and advice for dealing with media attention after their jury service 
is complete (see Chapter 6). 

MINIMIZE DISRUPTIONS OF THE SCHEDULE 

 A trial does not necessarily have to be a stirring courtroom 
drama to keep jurors interested and engaged in the proceeding. 
Most jurors report that jury service was a positive and educational 
experience, even for the most mundane cases. As a practical 
matter, most trial proceedings progress at a reasonable pace 
(particularly in contrast to the pace that normally characterizes 
juror orientation and voir dire procedures). 

“The delays seem to 

enhance the 

uncertainty, the 

unknown, and stress. 

—Judge 

 Even with the best managed trial calendar, however, 
unavoidable disruptions occasionally occur that must be resolved 
outside the presence of the jury. Short recesses during the trial are 
not upsetting to jurors and sometimes are welcomed as much-
needed breaks. However, frequent disruptions or breaks for long 
periods of time can be tedious and stressful for jurors. 

Eighty-six percent of 

judges who required 

(and 85 percent who 

encouraged) attorneys 

to make motions 

outside the presence 

of the jury found the 

strategy to be 

moderately to 

extremely effective for 

reducing juror stress. 

 Many judges routinely schedule non-jury matters with an 
eye toward using jurors’ time as efficiently as possible. For 

example, they will set aside time at the beginning of the day 

before jurors arrive or at the end of the day after jurors have left to 

hear trial motions or attend to administrative matters. 

 Despite the best efforts of judges and attorneys, most trials 

involve some “downtime” for jurors. For those periods, the jury’s 

accommodations, either the jury deliberation room or the jury 

assembly room, should be as pleasant as possible (e.g., 

comfortable seating, conducive to working, well-ventilated, good 

lighting). If a disruption in the trial will be substantial, the judge 

should consider allowing jurors to leave the courthouse with 

instructions to return at a specific time. 

Eighty-seven percent 

of trial judges who 

asked jurors about 

their wishes about 

lunchtime, quitting 

time, and so forth 

considered the 

strategy moderately to 

extremely effective for 

reducing juror stress. 

 Because the disruption of everyday routine is one source of 

juror stress, informing jurors about the expected trial schedule, 

and sticking to that schedule, is one effective strategy for 

alleviating stress, especially in longer trials.63 Ideally, trial 

schedules should include sufficient time for jurors to conduct 

private business, such as doctors’ appointments or household 

errands. Some judges, for example, reserve one afternoon or one 

day a week in lengthy trials as “non-jury” time to give jurors an 

 
63 In one court, a schedule is printed for cases that last more than a week. 
The schedule includes the name and phone number of the bailiff, 
secretary, and judge associated with the case. 
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opportunity to attend to personal affairs. Before making major 
adjustments in the trial schedule, such as those that entail staying 
late or working through lunch to accommodate a witness’s 
availability, judges should consult with the jurors to ensure that 
the revised schedule will not disrupt jurors’ prearranged plans 
(e.g., picking up children from childcare). 
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Chapter 5 
 

Jury Deliberations 
 

Lessons Learned 

 
 Jurors are concerned about participating in jury 

deliberations. 
 

 Jurors worry about making a mistake when reaching a 
verdict. 

 
 Confusing jury instructions can increase the level of 

tension in the deliberation room. 
 

 Jurors are apprehensive about sequestration. 
 

 Alternate jurors often feel excluded from the process and 
thus have no sense of closure. 

 
 Jurors are frustrated by jury deliberations that are 

unproductive and disorganized. 
 

 Jurors may behave quite differently during the 
deliberation process when tensions are much higher. 

 
 Jurors appreciate the small gestures of court staff to make 

their experience less stressful. 
 

 Jurors can feel claustrophobic and uncomfortable in jury 
deliberation rooms without sufficient light, ventilation, or 
space. 

 
Deliberating on the case is the culmination of the jury’s 

purpose in the courts. Understandably, it is also one of the most 

stressful aspects of jury duty for most jurors. Jury deliberations 

and discussions, deciding on a verdict, and the fear of making a 

mistake were ranked among the top sources of stress by the study 

participants. One juror commented on some of the inherent 

stresses of juror decision making: 
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The majority disagreed with me at first, then began to 
agree which made me equally uncomfortable. There were 
a couple of jurors who never said anything. I worry that 
they will regret their decision later and that memory will 
stay with them. 

Jurors have a tremendous responsibility placed on them. Some of 
the difficulties they face are unavoidable, but there are strategies 
courts can take to alleviate the stress of jury deliberations. 

PROVIDE CLEAR INSTRUCTIONS 

 Actively orienting jurors to the trial process and helping 
them understand their roles are important tools for reducing juror 
stress. Before the jury retires to deliberate, the trial judge should 
“instruct the jury on the law, on the appropriate procedures to be 
followed during deliberations, and on the appropriate method for 
reporting the results of its deliberations.”64 Unclear jury 
instructions can contribute to jurors’ overall feelings of confusion 
and stress. Research has demonstrated that juror comprehension 
of instructions is low.65 One judge reported that the most common 
juror question is whether they can use a dictionary during 
deliberations.  

Eighty-eight percent of 

trial judges surveyed 

indicated that 

explaining jury 

instructions clearly is 

moderately to 

extremely effective for 

reducing juror stress.   

Jurors need instructions that are written in plain English. 
ABA Jury Standards recommends that judges deliver instructions 
that are readily understood by individuals unfamiliar with the 
legal system.66 Writing instructions in language that avoids legal 
abstractions and using case-specific language helps jurors 
understand the instructions in the context of the case and avoids 
the confusion that generic terms can cause.67 Instructions should 
use easily understandable (“jury-friendly”) and consistent 
terminology instead of the traditional legal jargon.68 The content 
of the instructions can be simplified by deleting any unnecessary 

“Jury instructions not 

real clear . . . didn’t 

provide anything on 

the process; we took 

turns reading them 

out loud which 

seemed to make 

them more clear.” 

—Juror 

 
64 Standard 16(c)(ii), in ABA JURY STANDARDS, supra note 4, at 141. 
65 See AMIRAM ELWORK ET AL., MAKING JURY INSTRUCTIONS 

UNDERSTANDABLE 12 (1982); Walter W. Steele, Jr. & Elizabeth G. 
Thornburg, Jury Instructions: A Persistent Failure to Communicate, 74 
JUDICATURE 249 (1991). 
66 See ABA JURY STANDARDS, supra note 4, at 148. 
67 In complex cases, judges should consider providing each juror with a 
copy of the instructions and, if applicable, a copy of complex special 
verdicts. See § VI–5 Written or Recorded Instructions for Jurors, in JURY 

TRIAL INNOVATIONS, supra note 15, at 174–76. 
68 See § VI–2 Plain English Jury Instructions, in JURY TRIAL INNOVATIONS, 
supra note 15, at 163–67. 
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information and focusing on the factual issues and legal rules that 
must be used by the jurors.  
 Using an informal, conversational tone when giving the 
instructions aids juror comprehension. Participants in the study 
suggested using short sentences and taking the time to carefully 
explain instructions to jurors. Short breaks also can be helpful, 
especially if the instructions are lengthy. Audio-visual aids 
(overhead monitors, visual aids) as well as written copies of the 
instructions also can assist understanding and retention of 
instructions. Finally, judges should inform jurors of the proper 
procedures for requesting clarifications of the instructions once 
deliberations are underway.69  

“We received a ream 

(102 pages) of jury 

instructions that we 

were told not to write 

on. . . . For every 

page of this, had 

another page that 

apparently 

contradicted.” 

—Juror 

 Before entering deliberations, jurors should feel 
comfortable about required procedures as well as applicable legal 
issues. Consider the unnecessary embarrassment described by one 
juror who participated in an extremely difficult deliberation: 

We were all shaking waiting to go back in; everyone was 
near tears. Then we found out we filled out the verdicts 
incorrectly—felt foolish. We had to march back into the 

deliberation room and re-sign. 

Full instructions about completing necessary forms and the 

process for returning the verdict should be provided before the 

jury retires.  

PREPARE JURORS FOR SEQUESTRATION 

Judges rated sequestration for an entire trial as the second 

most significant source of juror stress.70 Jurors may worry about 

how sequestration will affect them, their family, or their jobs. 

They have practical concerns about where they will sleep and eat 

and how they will contact their families. Keeping the jury 

informed about the likelihood of sequestration can help jurors 

prepare. In fact, jurors should be told about the possibility of 

sequestration at the outset of jury selection, and the mechanics 

should be explained clearly. They should be updated throughout 

the trial of the likelihood of sequestration and encouraged to make 

advance preparations. For example, one judge surveyed said he 

“Find a decent place 

for them to stay. Hand-

pick bailiffs that handle 

them—to the extent 

you can. It makes a 

big difference—affects 

how safe they feel and 

sends a message 

regarding the 

professionalism of the 

entire operation.” 

—Judge

 
69 For more information on juror questions during deliberations, see § 
VI–6 Juror Questions About Instructions, in JURY TRIAL INNOVATIONS, supra 
note 15, at 177. 
70 On a five-point scale beginning with 0 (4 = extremely stressful), the 
average rating for sequestration was 3.06. 
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lets jurors know prior to deliberations that they may be 
sequestered and recommends that they bring basic necessities and 
toiletries with them to court.71 Forewarning gives jurors time to 
address the personal problems (e.g., childcare) that come with 
sequestration. 

ABA Jury Standard 19 states that the trial judge has “the 

responsibility to oversee the conditions of sequestration”72 and 

that procedures should be promulgated to ensure that “the 

inconvenience and discomfort of the sequestered jurors is 

minimized.”73 To this end, the ABA recommends that guidelines 

be developed to address all aspects of sequestration: restrictions, 

lodging, transportation, meals, medical treatment, laundry, 

exercise, and recreation, including provisions for contact with 

family, friends, and the general public. If the jury is to be 

sequestered, having guidelines in place simplifies the process and 

allows the judge to give jurors full details about what will happen 

to them. Providing jurors with this information helps them 

maintain a feeling of control, both in the courtroom and in their 

personal lives.  

CONSIDER OPTIONS FOR THE ALTERNATE JURORS 

It is natural for jurors to want to experience a sense of 

closure at the end of the case. Some jurors in the study indicated 

that serving as an alternate juror was frustrating—“like being all 

dressed up for the prom and not getting to go.” When the trial 

ends, they suddenly are excluded from the deliberation process. 

These feelings may be exacerbated in courts where jurors are not 

informed of their status until just prior to closing remarks or 

immediately before jurors begin deliberations.  

One suggestion for reducing disappointment and 

frustration is to inform jurors of their status early in the 

proceedings. Another option is to allow alternates to observe, but 

not participate in, deliberations.74 A third option, for use in civil 

cases, is to select a jury that is larger than the minimum jury size 

necessary.75 All jurors are sworn in and participate in 

 
71 It would be the highly unusual trial that results in the issue of 
sequestration being revealed to the jury only at the trial’s conclusion. 
72 Standard 19(b), in ABA JURY STANDARDS, supra note 4, at 173. 
73 Standards 19(c)(ii), in ABA JURY STANDARDS, supra note 4, at 173. 
74 See § VI–7 Permitting Alternates to Observe Deliberations, in JURY TRIAL 

INNOVATIONS, supra note 15, at 180. 
75 This option is subject to local procedural rules.  
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deliberations. If one juror is excused, the trial continues with the 
smaller jury (a minimum jury size is set by law).76  

PROVIDE GUIDANCE ON DELIBERATION PROCESS 

Lengthy deliberations, fear of making a mistake, and 
conflict with other jurors all contribute to making time spent in 
the deliberation room difficult. Although courts must consider the 
integrity of the deliberation process and avoid interference in 
juror decision making, there are ways to improve the efficiency 
and civility of the process.  

“Judges and attorneys 

are not very good with 

process. We assume 

jurors come equipped 

to do the job.”  

—Judge 

Many jurors related stories about the difficulties of 
deliberations. One said the jury “reached a point where we didn’t 

know what to do—not deadlocked; we just needed a suggestion 

for group dynamics, on how to approach.” As part of the pre-

deliberation instructions, the judge could suggest procedures to 

help deliberations proceed with efficiency and focus. These may 

include guidance on applying the instructions or recommending a 

general framework with which to approach deliberations. Jury 

Trial Innovations identifies several areas in which juries may 

benefit from judicial assistance, including advice on “selecting a 

presiding juror (if not previously selected), avoiding early public 

votes on the verdict, conducting small group discussions that 

provide all jurors with an opportunity to present their opinions, 

allocating tasks (such as taking notes on deliberations) among 

jurors, and handling disagreement or deadlock.”77 In tense 

criminal trials or in situations in which jurors are not jelling well, 

one judge tells jurors that they may find it helpful to set some 

ground rules: “Do not interrupt one another; listen to each other; 

if you disagree, disagree respectfully; don’t put someone down 

because we all feel bad when we are put down by someone.” 

Providing jurors with this kind of general guidance as they begin 

deliberations may increase the efficiency and ease of deliberations.  

“There should be more 

guidelines on what is 

expected of jurors; 

don’t really understand 

responsibilities . . . No 

one knows how to go 

about it.” 

–Juror

“No plan or instructions

on how to deliberate 

was very stressful; no 

guidelines on juror 

conduct.”  

—Juror 

“When they go to 

deliberate, jurors don’t 

always treat each other

nicely; can be a very 

ugly life experience for 

them. Should explain 

what we won’t tolerate 

in that situation.”        

—Judge 

Court officials acknowledged the need to advise the jury 

on how to get along and to reinforce the importance of the jury’s 

job. Several jurors indicated that they nearly came to blows in the 

deliberation room. Participants told stories of single jurors feeling 

slighted and holding up deliberations and of “bully jurors” who 

tried to influence others as demonstrated by the following juror’s 

comments: 

 
76 See § III–10 Variable Jury Size/No Alternate Juror, in JURY TRIAL 

INNOVATIONS, supra note 15, at 87. 
77 § VI–4 Suggestions for Jurors on Conducting Deliberations, in JURY TRIAL 

INNOVATIONS, supra note 15, at 171. 

43 



 

 

 

                                           

The deliberations brought out the ugly side of people—too 

much emotions, pounding the table, throwing pencils 

around, and misdirected emotion if they didn’t get their 

own way. It’s been a long time since I had to deal with 

temper tantrums. They became personal in their attacks 

toward one another. . . . I felt like a nursery school teacher 

trying to lead kids back to control of their tempers. . . . 

I was alarmed at the way people would go after others. 

Some jurors appeared traumatized by the personal 

attacks. . . . I wasn’t prepared for Mid-East type 

negotiations.  

One judge suggested building a more cooperative work 

environment by asking jurors to decide on scheduling logistics 

such as when to go to lunch or take breaks. The process of 

building rapport and achieving consensus on these easier 

decisions may be helpful as a starting point for deliberating more 

difficult questions.78 He also suggested stressing goals jurors have 

in common, such as justice, equity, and public good, and 

encouraging jurors “to take ownership and responsibility in the 

process.” Although the court can do little to help jurors while they 

are deliberating, guidance from the judge before starting can help 

manage group dynamics and avoid an impasse. 

“I think jurors need 

greater guidance in 

how to conduct 

deliberations to work 

toward a unanimous 

verdict.” 

—Judge

Another approach to managing the deliberation process 

efficiently is to provide jurors with written or recorded jury 

instructions. In addition to increasing comprehension, written 

instructions can help jurors deliberate.79 Avoiding discussion over 

the meaning or application of instructions also may reduce 

deliberation time and avoid interrupting discussions to consult 

the judge.  

MAKE JURORS MORE COMFORTABLE 

 Some factors that make deliberations stressful, such as 

disturbing details of cases jurors must hear and discuss, are 

beyond the control of the court. Although the judge and court 

“Through bailiff and 

court, let jurors know 

they are important and 

court staff are even 

ready to respond to 

any need they may 

have.” 

—Judge

 
78 During lengthy trials, partial sequestration—keeping jurors together 
during the court-day, including breaks and lunches—also helps develop 
rapport among jurors and aids in better deliberations. 
79 See SPECIAL COMMITTEE ON JURY COMPREHENSION, AMERICAN BAR 

ASSOCIATION, JURY COMPREHENSION IN COMPLEX CASES 51–52 (1989). 
There are other advantages to providing each juror with a copy of the 
jury instructions. See § VI–5 Written or Recorded Instructions for Jurors, in 
JURY TRIAL INNOVATIONS, supra note 15, at 174–75. 
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staff are limited in their ability to help with these major stressors, 

study participants frequently indicated the importance of small 

gestures by court staff in improving their deliberation experience. 

Several jurors noted the importance of a relaxed courtroom 

environment. Courts that follow the rules, but maintain a more 

informal atmosphere, help lessen juror anxiety. Jurors are already 

apprehensive about the deliberation process, and a relaxed staff 

can increase juror comfort.  

Maintaining a positive rapport with jurors was the most 

frequently cited judicial strategy for alleviating juror stress. Judges 

can set a positive tone and atmosphere in the courtroom, 

encouraging jurors to communicate when they have needs, 

concerns, or questions. Bailiffs can also help monitor tension 

levels and keep the judge informed of problems. 

“We need to be more 

proactive in making  

them comfortable.” 

—Judge 

Many judges let the jurors decide their own deliberation 

schedule. One judge informs jurors that “the schedule is up to 

them—roughly 9:00–4:30, but it’s ok to work around traffic, meet 

dentist appointments, go out for lunch, take Friday off.” Several 

court staff noted that such policies seem to relieve some of the 

feelings of tension in the deliberation room. It is also consistent 

with ABA recommendations that the judge consider the 

preferences of jurors when setting hours for jury deliberations:  

The judge should make the options known to the jury and 

give them time to discuss these options among them-

selves. . . . [T]he judge should ascertain whether the jurors 

appear to be fatigued and should inquire . . . whether the 

deliberations would interfere with the religious beliefs or 

practices of any member of the jury.80 

Courts can establish routine policies to facilitate decisions on the 

length of daily deliberations, break schedules, and procedures for 

how jurors can communicate with the court. Soliciting input and 

accommodating juror needs foster a sense of control over the 

process. The best interests of all parties are served when jurors are 

satisfied with their schedule, can plan their personal lives 

accordingly, and are focused on the job at hand.  

 Finally, providing a pleasant physical environment and 

amenities for jurors, such as coffee in the jury room, improves the 

jury experience. At a minimum, the court should provide for the 

basic needs of the jurors so that they can do their job. ABA Jury 

Standard 14(c) describes the deliberation room: 

45 

“Deliberation room 

should be their space 

during the trial . . . their 

sanctuary. By making 

them more 

comfortable, helps 

them through the 

process.” 

—Judge 
80 ABA JURY STANDARDS, supra note 4, at 170–71 (citation omitted). 



 

 

 

                                           

[A] well-ventilated room large enough to accommodate a 

conference table and chairs as well as to allow some 

freedom of movement. Adequate writing facilities should 

be provided. . . . Closets and restrooms should be near the 

room entrance. . . . Jury deliberation rooms should be 

designated as nonsmoking areas.81 

If possible, private juror restrooms are preferable so that jurors are 

not forced into contact with the victim, lawyers or other parties 

involved in the case. 

In addition to providing for these basic needs, courts 

should make the jury room as pleasant as possible. Participants 

noted several small amenities, such as good lighting, space to 

leave food or books, and a microwave, that improve the quality of 

time spent in the deliberation room. One court hung travel posters 

on the walls of the deliberation room to give jurors something 

“peaceful and serene” to look at when deliberations become 

stressful.  

 
81 Id. at 130. 
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Chapter 6 
 

Post-trial Proceedings 
 

Lessons Learned 

 

Jurors have questions about procedures and decisions 

made during the trial that they do not understand. 

 

Jurors worry about the accuracy of their verdict. 

 

Jurors may fear retribution by the defendant or family and 

friends of the defendant. 

 

Jurors are anxious about meeting the press after the trial. 

 

Jurors are concerned about their privacy after the trial and 

worry that their conversations during deliberations will be 

discussed publicly. 

 

Jurors may not understand stress symptoms they are 

experiencing or may not be prepared for symptoms that 

occur following the trial. 

 

In addition to providing feedback for improving the jury 

system process, exit questionnaires allow jurors to release 

pent-up feelings about their jury experience. 

“There needs to be a 

debriefing process 

after deliberations! 

This would help greatly 

in reducing stress or 

adverse after effects.” 

—Juror

 

 The trial is over, the verdict has been given, and the court 

has officially dismissed the jury from service. This time holds 

mixed emotions for many jurors. They may feel a sense of relief 

that their term of service is over and enjoy feelings of 

accomplishment for completing the job. Jurors also may 

experience a flood of difficult emotions, particularly following 

long trials, trials with high levels of stress, and/or complex trials. 

These emotions stem from several sources, and each emotion is a 

normal reaction to the unusual experience of serving on a jury. 

Judges in the survey recognized the importance of this period: 

They ranked judicial post-trial debriefing of jurors as fourth 

among 42 strategies for effectively addressing juror stress. The 

“Judge . . . debriefed 

for one hour after trial 

and that made the 

whole thing 

worthwhile; now willing 

to do again.” 

—Juror 
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nature of post-trial communications to alleviate juror stress is the 

subject of this chapter. 

CONSIDER WHAT TYPE OF DEBRIEFING IS NEEDED 

 Three main techniques are used to address the jury after 

the trial: discharge instructions, post-trial debriefings by a judge, 

and post-trial debriefings by a mental health professional.82 

Jurisdictions, as well as judges within jurisdictions, vary with 

regard to the method or combination of methods they use to 

address jurors after the trial.83 

 For trials that involve relatively low levels of stress, jurors 

may need only general discharge instructions from the trial judge 

prior to being dismissed. Discharge instructions can help jurors in 

relatively low-stress trials by providing information on what to 

expect once the trial is finished.84 This includes instructions 

regarding what they can say to whom and tips for dealing with 

and/or avoiding the media. For criminal trials with a separate 

sentencing date, jurors should also be informed when to return if 

they wish to hear the sentence. During discharge instructions the 

judge should thank jurors for their service and reinforce the 

court’s appreciation of their time investment. In general, informal 

meetings with the trial judge provide a sense of closure for the 

jurors.85  

“No one else 

understands as 

well as other 

jurors; helps being 

able to talk to 

other jurors after 

its over.” 

—Juror 

 In other cases where moderate or more severe levels of 

stress occur during the trial, judges may choose to hold a more 

lengthy discussion with the jurors (a judicial debriefing) or bring 

in a mental health professional to conduct a debriefing. 

A debriefing session is often needed when the trial 

provokes a great deal of media attention, the testimony is 

especially gruesome, or the trial is exceptionally long. The 

 
82 For some trials, it may be helpful to have the debriefing done by a 
judge and a mental health professional or have a mental health 
professional easily available, if needed, for consultation with the judge 
and/or the jury. 
83 This chapter presents options for material that can be presented during 
debriefing sessions. The various techniques and the kinds of topics 
covered can be combined to address the individual needs of each case 
within the procedural and statutory guidelines of each jurisdiction.  
84 See ABA JURY STANDARDS, supra note 4, at 151–52. 
85 See generally the Honorable James E. Kelley, Addressing Juror Stress: A 
Trial Judge’s Perspective, 43 DRAKE L. REV. 97, 116 (1994) [hereinafter 
Addressing Juror Stress] (suggesting that “even a brief intervention, such 
as short conversation with the trial judge” may help avoid a serious 
stress reaction). 
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primary advantage of a mental health debriefing is the presence of 

someone with professional expertise who can immediately 

address any serious or severe reactions to stress, such as 

depression, nightmares, and insomnia. A debriefing by a neutral 

party also avoids any question of the appropriateness of judicial 

involvement in a debriefing. 

Only 15 percent of the 118 judges responding to the second 

judge survey reported the use of a mental health expert in 

conducting a post-trial debriefing. In comparison, 74 percent 

reported conducting judicial debriefings. The infrequent use of 

mental health experts may be explained, in part, by the relatively 

few reports of severe stress among jurors. Based on the jurors’ 
reports of stress, a distinct minority of high-stress cases warrant a 
professional mental health debriefing. Judges, however, should be 
aware of the alternative and know where to access a qualified 
professional (i.e., psychologist, psychiatrist, or social worker with 
expertise in post-traumatic stress disorder) to conduct a jury 
debriefing when necessary. If the court has a victims’ assistance 
program (or other component of the court that deals with mental 
health issues, such as a court clinic), the staff may be familiar with 
local mental health professionals experienced in helping 
individuals deal with post-traumatic stress. Although these 
mental health professionals may not have conducted juror 
debriefings per se, they probably will have a better sense of what 
a debriefing, should cover.86 If a jurisdiction does not have a 
victim assistance program or other in-house or contractual source 
of mental health services, court officials can seek references from 
mental health centers, nearby medical schools, university 
departments of psychology and social work, professional 
associations with referral services,87 or other sources of mental 
health services.  

Some judges use the judicial debriefing as an opportunity 
to “screen” the jury to determine if an additional mental health 
debriefing is necessary for the full jury or if additional assistance 
may be necessary for some jury members. Some judges follow up 
with jurors who seem particularly disturbed by the trial or ask the 

 
86 The court can increase the effectiveness of the mental health 
professional by providing information on the jury process, the specific 
stressors or issues involved in the trial, and the most frequent problems 
experienced by jurors. 
87 Some professional associations have referral services that can provide 
the names of mental health professionals with knowledge of the court 
process and juror stress. 
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jurors to call the judge or someone else within a set period of 

time.88 

In general, good debriefing sessions reduce stress and offer 

information on mental health services for those who might need 

it, provide closure, promote confidence in the judicial system, and 

enhance satisfaction. The next section offers suggestions for 

optimizing the debriefing process.  

OPTIMIZE THE DEBRIEFING SESSION 

Consider the best time to debrief. Timing the debriefing is 

important. If the verdict is returned early in the day, 

remaining for the debriefing can provide jurors an 

excellent opportunity to decompress before meeting the 

press. However, if it is late in the day, jurors may be tired 

or burned out from their deliberations and thus should be 

directed to return the following day for debriefing. The 

latter is typically easier to arrange when a professional 

from outside the court conducts the debriefing, as the exact 

time a jury will bring the verdict in is uncertain. In 

addition, some jurors reported being numb and 

emotionally exhausted immediately after the trial and thus 

could not take full advantage of what was being said.89 

Make the juror feel comfortable. The judge should set the 

stage for the debriefing process. Debriefings may be held 

in the courtroom, the judge’s chambers, or in the 

deliberation room. There are advantages and 

disadvantages to each choice—judges can determine the 

best location considering available space and the 

individual experiences of each jury.90 In any location, the 

judge should take steps to diminish the psychological 

distance between judge and juror—removing the judicial 

 
88 Judges may find it helpful to speak with a mental health professional 
about the likely symptoms of stress that would warrant a referral to a 
mental health professional. 
89 One juror suggested that the court provide exiting jurors with written 
information about what they can expect so that they can take this 
information with them and read it later. She also suggested providing a 
number they can call for assistance. “All coping skills are not equal, and 
if the state can ask people to make the sacrifices we must make to serve, 
then it seems appropriate that they have something in place to assist 
those who don’t carry the burden as well as others.” 
90 For more information, see Appendix 12: Suggested Procedures for Judges 
Conducting Juror Debriefings, in JURY TRIAL INNOVATIONS, supra note 15, at 
297–302. 
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robe or coming down off the bench to speak to jurors on 

the same level.  

Many judges may feel uncomfortable conducting jury 

debriefings. Judge James Kelley suggests several strategies 

judges can use to increase the judge’s effectiveness: listen 
with an empathetic attitude, do not interrupt jurors, 
occasionally repeat back what was said by a juror to show 
you are listening, and censor any “put down” statements.91 
While study participants generally agreed that the 
presiding judge should conduct the debriefing, they did 
acknowledge that some judges “don’t have the personality 
for it,” in which case the debriefing should be conducted 
by another court official or mental health professional. 

The judge or mental health professional should make it 
clear that participation in a debriefing is voluntary and no 
one should be singled out or questioned if he or she does 
not choose to participate actively in the discussion. Some 
jurors, although quiet, may be relieved to hear their 
concerns expressed by other jurors. One judge indicated 
that jurors may “need to understand that this conversation 
is not on the record and that the trial is over now.” To help 
jurors feel comfortable and encourage conversation, some 
judges clear the courtroom entirely; others indicated that 
they allow attorneys to remain for the purpose of 
education, dismissing them only if the jurors seem nervous 
or request that the attorneys not be present. 
Encourage productive communication. Jurors may need some 
encouragement to begin the post-trial debriefing. One 
judge suggested asking a direct question to “prime the 
pump.” Get the conversation started using open-ended 
questions—ask jurors if they have any questions about the 

trial process or comments about their experience. The 

jurors should drive the content of the debriefing, and any 

appropriate questions should be answered.92 

Though the object is to encourage open 

communication, the judge and/or mental health 

professional conducting the debriefing needs to maintain 

control over the discussion. Judges suggested introducing 

the debriefing process by stating the purpose of the 

meeting and setting any ground rules for the discussion 

 
91 See Addressing Juror Stress, supra note 85, at 120. 
92 Subject to ground rules, some questions and comments can be put into 
writing. This approach may increase juror participation in the process, as 
well as facilitate more open and honest comments. 
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(e.g., only one person speaks at a time, be sensitive to the 

confidentiality of others’ remarks, talking about the 
deliberation process is “off-limits”). Do allow jurors to 
vent some feelings about the process, but do not allow 
them to start discussing other jurors’ behavior or allow the 
debriefing to degenerate into a conflict between two jurors 
or a continuation of arguments from the deliberation 
room. Judges may watch for signs that jurors are 
uncomfortable—facial expressions or avoiding eye contact 
with the jurors who are talking. Judges reported that by 
controlling the process carefully, they rarely hear about 
possible juror misconduct or information that may lead to 
a new trial. 

ENSURE DEBRIEFING ADDRESSES JUROR NEEDS 

Cover “lingering” questions. A debriefing session is an 
excellent time to answer questions that were not 
appropriate for discussion during the trial. Many jurors in 
the study described their frustration over delays and 
frequently felt that their time was wasted waiting for the 
judge or attorneys. Judges may take this opportunity to 
explain the reasons for the delays. Jurors also may be 
curious about conversations conducted outside of their 
presence or may wonder why certain evidence was not 
presented. The debriefing is an opportunity to explain trial 
procedures or rules of evidence that jurors may not have 
understood.  

“Jurors appreciate the 

concern for their well-

being and comfort; 

jurors like the attention 

given to questions they 

have about the 

process.” 

—Judge

Some judges are comfortable discussing their opinions 
about jurors’ specific questions; for example, the reasons 
why a certain witness did not testify. In criminal trials, 
jurors often want to know what will happen to the 
defendant next; some judges use the debriefing to tell 
jurors about the defendant’s prior record or explain how 
the sentencing process works.93 
Reassure jurors. Some jurors have questions about their 
verdict. Concerns about having made the wrong decision 
can haunt jurors long after the trial is over. A debriefing 
enables the judge to assure jurors that they did a good job, 
without commenting on the verdict.94 Judges may take this 
opportunity to empathize with jurors about how hard it is 

“Whether you 

agree or not, you 

can’t comment. . . . 

Their job is tough 

enough as it is.” 

—Judge 
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to be a juror and to note that most cases that go to trial are 

sharply contested and difficult to decide. One judge tells 

his jurors that “juries make the best decision 99% of the 

time, and if they didn’t it’s because they got bad evidence 

or testimony and that’s not their fault, but the fault of the 

attorneys or the judge.” Judges can emphasize that jurors 
fulfilled their duties to the court and can encourage them 
to take pride in the process, de-emphasizing the verdict. In 
the study, several jurors reported that the debriefing 
process made them feel better about the verdict. 

Jurors also may have concerns about retribution, either 
by the defendant or the defendant’s family and friends. 

These fears are especially prevalent in trials involving 

violent or gang-related crimes. One juror described 

“concerns that the attorney was passing names on to the 

defendant—worried about the defendant coming back and 

getting me.”95 After the verdict, jurors should be informed 

of precautions to protect their privacy and any additional 

security precautions that are being taken. Judges can 

reassure jurors that incidents of retribution are extremely 

rare but provide them with information about contacting 

the court if a threat does occur.  

“Stressed from 

deliberation and 

verdict, didn’t want to 

have to explain to 

reporters.” 

—Juror 

Help jurors deal with media and attorneys. After the trial, 

jurors are sometimes anxious about meeting the parties 

involved in the trial or with reporters. They worry that 

their discussions in the deliberation room will not remain 

private. Some express confusion about whether they are 

required to speak to the media. ABA Standard 16(d)(i) and 

(ii) recommend that judges “release the jurors from their 

duty of confidentiality” and also “explain their rights 

regarding inquiries from counsel or the press.”96 Several of 

the judges in the study also take this opportunity to 

remind jurors to respect the privacy of the other jurors 

when discussing the case with the media or attorneys.  

“I still have nightmares 

about what I heard. It 

was after the trial that I 

was bothered the 

most—no nightmares 

during the trial.” 

—Juror 

To protect jurors from harassment, some courts inform 

jurors of constraints on the parties and their attorneys 

regarding future contact with jurors and provide 

instructions on how to invoke the protection of the court, if 

needed.97 Some courts also provide alternate exits for 

jurors who want to avoid the press. 

 
95 See discussion infra Chapter 3, “Address Security Issues.” 
96 ABA JURY STANDARDS, supra note 4, at 141. 
97 For more information, see § VII–1 Advice Regarding Post-Verdict 
Conversations, in JURY TRIAL INNOVATIONS supra note 15, at 197–99. 
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Normalize juror stress. Many jurors experience similar 

symptoms of juror stress. These may include insomnia, 

anxiety, guilt, intrusive thoughts, nightmares, or 

depression. Talking to jurors about these symptoms 

validates their feelings and helps them understand that 

what they are experiencing is normal. It is also important 

to warn jurors that even though they haven’t experienced 
these signs of stress during the trial, they may in the 
future. People react differently to stressful situations. Some 
may continue to have symptoms for a while after the 
trial.98 Some may have a reoccurrence of symptoms at 
specific times, such as the anniversary of the trial or 
sentencing. In a mental health debriefing, the facilitator 
may go beyond simply discussing stress symptoms to help 
jurors reflect on and express feelings to relieve them of the 
efforts needed to suppress them. Reassuring jurors that 
stress symptoms are a normal reaction to an abnormal 
experience can in itself bring considerable relief of stress.  

“The night we stayed 

in the motel, I dreamed 

[the defendant] had 

gotten loose and was 

there in the room with 

us while we were 

deliberating on the 

verdict. I was terrified.” 

—Juror 

SEEK POST-TRIAL JUROR FEEDBACK 

A variety of post-verdict procedures allow the court to 
identify areas in which the court can improve services to jurors. 
Communicating with jurors through debriefings, individual 
meetings, or exit questionnaires can reveal areas in which the 
court can help jurors now and in the future.  

Although once the trial is over it may be too late to 
respond to some juror concerns, juror feedback about the process 
may be helpful for improving the experience of future jurors. 
Some courts use exit questionnaires to track jurors’ feelings about 
jury duty and to identify areas of juror dissatisfaction. Although 
questionnaires are not necessary for every trial, they provide 
another forum for jurors to release pent-up feelings about their 
experience of juror duty. Jury Trial Innovations suggests that to be 
useful to the court, questionnaires should be distributed often 
enough to monitor juror attitudes about jury service during 
periods of high and low juror usage. Questionnaires should be 
administered to people at all stages of the juror selection and trial 
process, including alternate jurors, excused jurors, and individuals 
who were not selected for jury service.99 

 
98 Judges may find it appropriate to inform jurors of additional mental 
health resources. 
99 For more information, see § VII–5 Juror Exit Questionnaires, in JURY 

TRIAL INNOVATIONS, supra note 15, at 209–10. 
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What the Research About Rape Jurors Tells Us
  

By Lynn Hecht Schafran, Esq. 

Director 

National Judicial Education Program 

 Juries are an endless source of fascination to judges, lawyers and social scientists. 

The first large-scale jury research was conducted by Harry Kalven and Hans Zeisel in the 

1960s.
1
 They observed jury deliberations and surveyed judges in detail about individual 

cases and the judges’ agreement or disagreement with jurors’ decisions in these cases. 

From their sample of 3,576 criminal jury trials they focused particularly on the impact of 

extralegal information in the 25% of cases where there was judge/jury disagreement, and 

how this extralegal information accounts for the fact that in the vast majority of cases 

where there was disagreement, the jury was more lenient than the judge would have been. 

Within the group of cases of particular interest to Kalven and Zeisel was one 

group where the judge/jury disagreement was sharpest. These were the 42 cases of what 

the researchers called “simple rape.”  That is, one perpetrator, the parties knew each 

other, no weapon was used, and there was no physical injury extrinsic to the rape. There 

were 42 of these cases, and only 3 convictions. The researchers found almost 100% 

disagreement between judge and jury in the half of these cases where there was a rape 

charge and a lesser included offense. The judge would have convicted of rape; the jury 

went for the lesser offense. 

In cases where the juries had to choose between finding the defendant guilty of 

rape or acquitting him, juries acquitted where judges would have convicted. Kalven and 

Zeisel described the actions of all these juries as “the jury chooses to redefine the crime 

of rape in terms of its notions of assumptions of risk.”
2
 In other words, if she went to a 

bar, went to the defendant’s apartment, etc., she assumed the risk. 

Now fast forward 20 years to the early 1980s. Has anything changed? In the early 

1980s Gary LaFree led a team of social scientists in a major jury study of sexual assault 

cases in Indianapolis.
3
  The researchers conducted in-depth 90-minute interviews with 

331 men and women who had sat on rape case juries. 

They found that jurors made their decisions based on the victim’s “character” and 

lifestyle even where there was proof of use of a weapon or victim injury.  Jurors were less 

likely to believe in the defendant’s guilt when the victim reportedly drank or used drugs, 

was acquainted with the defendant, or engaged in sex outside marriage.  LaFree wrote 

that the jurors disregarded the evidence and decided cases on the basis of their personal 

values. And these values were so rigid with respect to appropriate behavior for women 

                                                
1
 Harry Kalven Jr. and Hans Zeisel, THE AMERICAN JURY (1966). 

2 Id. at 254 
3
 Gary D. LaFree, RAPE AND CRIMINAL JUSTICE: THE SOCIAL CONSTRUCTION OF SEXUAL ASSAULT (1989) 
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that they even disbelieved women who held non-traditional jobs, for example, a woman 

who drove a school bus. 

Another factor that emerged starkly in the LaFree study is the issue of race.  

When we think about rape and race, most of us think about the extreme animus 

toward black men charged with raping white women. This aspect of the rape and race 

issue did emerge in the Indiana study. “Taken together, the results indicate that 

processing decisions in these sexual assault cases were affected by the race composition 

of the victim-defendant dyad, and the cumulative effect of race composition was 

substantial.”
4
 But what also emerged was a strong devaluation of African-American 

women as victims of sexual assault: “It is clear from the analysis that black offender-

white victim rapes resulted in substantially more serious penalties than other rapes…. 

Moreover, black intraracial assaults consistently resulted in the least serious punishment 

for offenders.”
5
  For example, in one of the cases a juror said of a 13-year-old black 

victim that she came from a bad neighborhood and probably wasn’t a virgin anyway. 

This devaluation of women of color in sexual assault cases is vividly 

demonstrated by a study of sentencing in Dallas, Texas.  In Texas, juries impose 

sentences.  When prosecutors make plea bargains, it is, in the words of the Dallas 

prosecutor at the time, the “juries [who] set the benchmark.”
6
  A study of sentencing and 

pleas by a local newspaper in 1990 found that the median sentence for a black man who 

raped a white woman was 19 years and the median sentence for a white man who raped a 

black woman was 10 years.  This is a very interesting differential, but even more 

revealing were the statistics on same-race rape (which, despite the stereotypes, is what 

the vast majority of rapes are).  The median sentence for white on white rapes was 5 

years, for Hispanic/Hispanic rape 2.5 years, and for black on black rape 1 year.   

 The origins of this devaluation of women of color who are victims of sexual 

assault go back to slavery.  White men repeatedly raped black female slaves with total 

impunity. To avoid acknowledging, even to themselves, the truth of what they were 

doing, these men invented the victim-blaming myth of the promiscuous black woman 

who had seduced them.   

Rape, Racism, and the Law in 6 Harvard Women’s L. J. 103 (1983)
7
 is an article 

about this aspect of rape and race that I recommend to you because we are clearly living 

with this attitude still today.  The comfort people feel with this attitude is such that some 

will even express it openly.  A few years ago in Westchester County, N.Y., a black 

woman was raped on the examining table by a white doctor.  At first he denied sexual 

contact.  When the DNA came back he claimed that the sex was consensual and he 

denied it only so his wife would not know what he’d done.  After he was acquitted, a 

                                                
4 Id. at 140 
5 Id. at 145, emphasis supplied 
6
 Herndon, Ray F. “Race Tilts the Scales of Justice,” Dallas Times Herald, 1990, at A 22. 

7
 The author is Jennifer Wiggins. 
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white male juror wrote to the prosecutor, “We thought a black female like that would be 

flattered by the attention of a white doctor.”
8

 Other jury research has found jurors preoccupied with the victim’s resistance.  In 

the recent past, rape laws in every state called for utmost resistance, but that has been 

phased out of the law.  Yet in the LaFree study of Indiana jurors, 32% believed that a 

woman’s resistance to her attacker is a critical factor in determining the rapist’s 

culpability and 59% believed a woman should do everything she can to repel her attacker. 

 Given that jurors are screened — that is, they go through a voir dire process 

intended to eliminate those who cannot follow the law — one might think that juror 

attitudes would look different than those of the general population, but they do not.  For 

example, in 1991 Time/CNN commissioned a national opinion poll on these issues and 

found that 38% of men and 37% of women said that a raped woman is partly to blame if 

she dresses provocatively. A 1998 survey among a properly randomized sample of 

Georgia residents aged 18 to 49 revealed that sexual stereotypes and myths regarding 

sexual assault and rape persist.
9
  When asked how strongly they agree or disagree with the 

statement, “Many women cry rape—saying they have been raped when it really hasn’t 

happened,” 49% of men and 42% of women polled expressed some degree of agreement 

with the statement.  We know that the vast majority of rapes involve no weapons.  But 

48% of men and 48% of women in the Georgia study believed that sexual assault 

necessarily includes the use of a gun or other weapon.  We know the particularly 

devastating effects of marital rape.  But in the Georgia study, 20% of men and 9% of 

women believed a woman has no right to say “no” to her husband.  And if you think the 

next generation of jurors is going to think differently, in a 1988 survey of 1,700 6th to 9th 

grade students in Rhode Island, 65% of the boys and 57% of the girls said that in a dating 

relationship, it was acceptable for a man to force a woman to have sex if the couple had 

been dating more than six months. Half of the students said that a woman who walks 

alone is asking to be raped. 

 You may have been struck by the fact that the percentages of men and women, 

and boys and girls are so close on many of these questions.  Another aspect of juror 

attitudes that has fascinated researchers and tripped up many a prosecutor is the apparent 

hostility of many women jurors toward the complaining witness.  New prosecutors are 

frequently surprised by how censorious women jurors are of the complainant’s behavior. 

 The assumption is made that because women are most at risk of rape, they will be 

most sympathetic to the alleged victim.  But for many women, that is exactly why they 

are hostile.  It is a matter of psychological self-protection.  If I can distance myself from 

you; if I can say that I would never go to a bar or a man’s apartment or accept a ride 

from someone I only knew slightly, then I don’t have to acknowledge my own 

vulnerability.  This is an enormously powerful motivator.  As Aristotle put it — “If 

                                                
8
 Telephone interview with Barbara Eggenhauser, Assistant District Attorney, Westchester County, New 

York (April 21, 1992). 
9
 Global Strategy Group, Inc., for the Georgia Network to End Sexual Assault (1998). 
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people claiming pity are too close to oneself, then we feel about them as if we were in 

danger ourselves” and we do not extend our pity to them.   

 Now all of this, of course, is going on subconsciously.  The question of how to 

surface it, and get women to set it aside and attend to the evidence and the law, or remove 

them from the jury if they cannot, is the challenge, as it is with all types of bias in these 

cases.   

A particularly hard case is the male juror who has engaged in conduct that meets 

the legal definition of rape, but who never viewed his behavior as criminal. Such a juror 

may come to understand the true nature of his conduct during trial and realize, 

consciously or subconsciously, that if he votes to convict the defendant he is 

acknowledging his crime and convicting himself. Or he may identify with the behavior 

and not think the defendant did anything wrong. In either case, he will vote to acquit, no 

matter what the evidence. 

  

 What can be asked during voir dire to meet these challenges we now take up with 

you. 
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Reflections on a Rape Trial:
The Role of Rape Myths and Jury
Selection in the Outcome of a Trial

Judy Shepherd

This article reviews arguments and jury deliberations from a rape trial
that took place in spring 1999 and was retried 7 months later. It pres-
ents the circumstances of the case, the evidence and arguments of the
prosecution and defense, discussions among jurors during the first
trial, and the outcome of each trial. It also raises questions about the
treatment of sexual assault victims in the courts, the effect of jury
selection on the outcomes of trials, and the persistence of myths
regarding women and sexual assault in American society.

Sexual assault continues to be the most underreported violent
crime in the United States. According to a report by the Bureau
of Justice Statistics (Rennison, 1998), only 31.6% of all rapes and
sexual assaults were reported to law enforcement officials in
1998 compared to 62% of all robberies, 57.6% of all aggravated
assaults, and 40.3% of all simple assaults. Even with such
underreporting, 330,000 women aged 12 and older were the
victims of rape, attempted rape, or sexual assault in the United
States in 1998, a 7.1% increase from 1997 (Rennison, 1998).

The common rationale for such underreporting of this seri-
ous crime is the treatment that victims receive from societal
institutions, especially the legal system. The difficulty of bring-
ing a rape case to trial and of obtaining a conviction for this
crime has been well documented. For example, in 1984, Russel
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found that “less than 1% of rapes and attempted rapes result in
convictions in the U.S.” (as cited in Ward, 1995, p. 196). Further-
more, a 3-year investigation of state rape prosecutions by the
Committee on the Judiciary, U.S. Senate (1993) revealed:

Ninety-eight percent of rape victims will never see their attacker
apprehended, convicted and incarcerated;

Over half (54 percent) of all rape prosecutions result in either
a dismissal or an acquittal;

A rape prosecution is more than twice as likely as a murder
prosecution to be dismissed and 30 percent more likely to be dis-
missed than a robbery prosecution;

Approximately 1 in 10 rapes reported to the police results in
time served in prison; 1 in 100 rapes (including those that go
unreported) is sentenced to more than 1 year in prison;

Almost one-quarter of convicted rapists are not sentenced to
prison, but instead, are released on probation;

Nearly one-quarter of convicted rapists receives a sentence to
a local jail—for only 11 months (according to national estimates);

Adding together the convicted rapists sentenced to proba-
tion and those sentenced to local jails, almost half of all con-
victed rapists are sentenced to less than 1 year behind bars. (p. 1)

This article presents an in-depth case study of a rape trial that
occurred in Alaska in the spring and fall of 1999, with particular
attention to the jury selection process and the reliance on rape-
myth arguments throughout the deliberations. It also points to
areas for further research and advocacy regarding attitudes
toward rape and the treatment of rape victims in this society.

REVIEW OF THE LITERATURE

The acceptance of the myths about rape, which are commonly
held beliefs that shift the blame for a sexual assault from the
assailant to the victim and serve to minimize the prevalence
and seriousness of rape (Stout & McPhail, 1998), has been the
focus of many studies. Common myths include the beliefs that
“victims are lying, victims are malicious, sex was consensual,
and rape is not damaging. . . . The underlying assumptions
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about rape suggest that women are essentially responsible for
male sexual behavior” (Ward, 1995, p. 25). Ward (1995), who
studied attitudes toward rape on college campuses, found in
1980 that only 36% of those surveyed disagreed with the state-
ment that rape is provoked by women’s appearance and behav-
ior, and 60% maintained that women who go out alone put
themselves in a position to be raped. In a 1991 attitude survey
by Halcomb and others (as cited in Ward, 1995),

24% of the respondents agreed with the statement, “women fre-
quently cry rape falsely” and 22% agreed that rape is often pro-
voked by the victim, 22% agreed a woman could prevent a rape
if she really wanted to, 32% agreed that some women ask to be
raped and may enjoy it, and 29% agreed that if a woman says no
to having sex, she means maybe or even yes. (p. 45)

Several studies have demonstrated that gender is correlated
with the acceptance of rape myths. According to Ward’s (1995)
review of the literature on rape attitudes, “Studies show men
are more accepting of rape myths than women (Margolin et al.,
1989), more tolerant of rape (Hall et al., 1986), and have less
empathy towards victims (Bradley et al., 1991)” (p. 45). Ward
also cited Giacopassi and Dull’s 1986 study that found that men
were more likely to agree that normal men do not commit rape
and that women were more likely to disagree with the state-
ment that “women who ask men out are probably looking for
sex, that women say no but mean yes, and that date rape should
not be considered as serious as stranger rape” (p. 46). After
reviewing studies on attitudes toward rape, Ward concluded,
“The sensitive issue of coercive sex between people who know
each other, the most common form of sexual violence, appears
to be trivialized more frequently by men” (p. 46).

It is also important to note that

the danger of false rape complaints has been vastly overrated.
The police find the number of false rape charges to be compara-
ble to the level of false charges brought in other types of crimes.
There are rare occasions when individuals falsely accuse others
of crimes, but evidence suggests that the episodes are no more
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frequent in rape cases than in other serious cases. (Hans &
Vidmar, 1986, p. 206)

And as Stout and McPhail (1998) noted,

Although false charges of rape are often widely publicized, FBI
statistics (as cited in Lonsway & Fitzgerald, 1994) suggest that
only 2% of rape charges are false; this rate is lower than or com-
parable to the rate for other felonies. (p. 261)

Educational level has also been correlated with the accep-
tance of rape myths, as noted in Ward’s (1995) review of studies
of rape. Burt (as cited in Ward, 1995), who sampled approxi-
mately 600 adults in Minnesota, found that “education exerted
a direct effect on the rejection of stereotyped, prejudicial views
of rape. Better educated respondents were less willing to endorse
such statements as, ‘in the majority of rapes, the victim is pro-
miscuous or has a bad reputation’” (p. 47). Other studies on
educational level found similar results. Jeffords and Dull (as
cited in Ward, 1995) found that supporters of marital rape legis-
lation in Texas were more likely to be female, single, young, and
well educated, and Williams (as cited in Ward, 1995), in a sur-
vey of 1,000 San Antonio residents, found education to be the
most powerful predictor of attitudes toward rape.

A review of the literature on jurors’ attitudes, based on mock
juries or posttrial interviews, demonstrated that jurors are
influenced by the prior relationship of the victim and assailant
as well as the victim’s character. In reviewing Kalving and
Zeisel’s studies on jury trials, Epstein and Langenbahn (1994)
noted “not only that juries are prejudiced against the prosecu-
tion in rape cases, but also that they were extremely lenient
with defendants if there was any suggestion of ‘contributory
behavior’ on the part of the victim” (p. 66). One contributing
behavior that clearly affects perceptions of rape is the con-
sumption of alcohol. According to a study by Richardson and
Campbell (as cited in Ward, 1995), “People are more likely to
see intoxication as contributing to the woman’s responsibility
in sexual assault” (p. 76). A study by Lafree (as cited in Hans &
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Vidmar, 1986), which included posttrial interviews with 331
jurors who heard cases of forcible sexual assault, found that
none of the measures of evidence, including eyewitnesses, the
number of prosecution witnesses and exhibits, the use of a
weapon, or injury to the victim, affected jurors’ beliefs about
the defendant’s guilt or innocence prior to deliberations. How-
ever, jurors were affected by the characteristics of the victim
and defendant. When the victim held a blue-collar job, when
she reportedly had sexual intercourse outside marriage, or
when she drank or used drugs, jurors were more likely to
believe the defendant was innocent. Jurors who had conserva-
tive attitudes about sex roles were especially likely to believe
the defendant was not guilty of rape when they learned that the
victim used drugs or alcohol. Thus, in cases where the victim’s
word was a primary issue, jurors were influenced more by the
character of the victim than by hard evidence, even corrobora-
tive evidence.

Another factor that has been found to contribute to the out-
comes of rape trials is whether physical force was used. Deitz
(as cited in Ward, 1995) found in jury simulation studies that
guilty verdicts are less likely to be rendered in rape cases when
there is no evidence that the victim resisted, and Wyler (as cited
in Ward, 1995) noted that “women who resist attempted rape
are perceived as less responsible and less to blame for their
assault than those who do not resist” (p. 77). Also, Williams (as
cited in Ward, 1995) found that “when the victim is acquainted
with the rapist, the latter is less likely to be charged or con-
victed” (p. 110).

In light of these studies, Hans and Vidmar (1986), who exten-
sively studied the jury system, noted:

The results of these studies on jury decisions in rape cases, taken
together, are troubling in some respects. Widespread adherence
to rape stereotypes and myths make it difficult not only for vic-
tims who fail to match the pristine picture of the ideal victim, but
also for [the defendant] whose courtroom appearance and life-
style make him seem like a rapist. (p. 214)
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All the studies on jurors’ attitudes just reviewed were either
with mock juries made up of university students, in which no
challenges and dismissals were involved, or posttrial inter-
views with jurors. The case study reported in this article is
unique in that I served as a juror and thus had the opportunity
to participate in and note (immediately after the deliberations)
the jurors’ arguments and the dynamics of the jury, which were
not recorded or open to the public.

METHOD

In spring 1999, I was chosen to serve as a juror on a rape and
burglary (forcible entry) trial. Because I teach in both the Social
Work Department and the Women’s Studies Program at the
University of Alaska, the lack of challenges to my serving as a
juror was a surprise. My service as a juror gave me a unique
opportunity to learn firsthand about the court system, to become
knowledgeable about court proceedings in a rape trial, to become
aware of the treatment of jurors and the dynamics of juries, and
to be a participant in a jury’s deliberations. This trial lasted 6
days, with jury deliberations covering 2 days.

At the end of each day of jury deliberations, I went directly to
my office and recorded as precisely as I could information on
arguments and proceedings of the trial and discussions that
took place during the deliberations. I recorded only arguments
and comments presented during the deliberations but no infor-
mation about specific jurors, and I did not link comments made
during the deliberations to any particular juror.

When this case was retried 7 months later, I attended almost
every day of the 9-day trial, including the jury selection pro-
ceedings. Doing so afforded me the opportunity to ascertain
how the makeup of juries is affected by peremptory challenges
and to check the accuracy of details in my notes from the first
trial regarding the presentations of the defense’s and prosecu-
tion’s cases as well as to record any differences in evidence pre-
sented during the two trials. All this information gave me the
opportunity to check the validity of my impressions as a parti-
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cipant observer during the first rape trial and to gain a fuller
picture of the case, the court proceedings, and the outcome of
the trial. Because I could not take down verbatim quotes during
the first trial, I used statements made by the attorneys for the
defense and prosecution during the jury selection proceedings
and opening and closing statements at the second trial to pres-
ent exact quotations. The arguments presented by the defense
and prosecution were consistent in the two trials. The only sig-
nificant difference between the cases in the two trials was the
amount of expert testimony and evidence presented on DNAin
the second trial.

THE CASE

Description

The alleged rape and burglary (forced entry) that was the focus
of this trial took place in fall 1998 in a primarily Athabascan
Indian village in Alaska. The village is not on the road system
and has a population of 150 to 200 people. It is a wet village,
meaning that alcohol can be purchased and consumed within
the village boundaries. In this remote village, the only law
enforcement presence is one village public safety officer (VPSO),
whose job is to keep order in the community. The VPSO does
not carry a gun and does not make arrests or investigate felony
crimes. In the case of an allegation of a serious crime, such as a
rape, the VPSO would take the victim’s statement and then call
state troopers, who would fly into the village to investigate the
crime. In this village, routine health care is provided by a health
aide, a local resident who is trained in basic first-aid techniques.
The health aides in the villages are instructed in procedures to
follow in cases of alleged rape and are given rape kits to use
during their examinations of victims. The kits include swabs
for collecting evidence and procedures to follow so that evi-
dence is not contaminated.

The incident that was the focus of this trial took place on a
weekend of celebrations in the village that included a softball
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tournament and a wedding and brought many out-of-town vis-
itors to the village. The alleged crime was the rape of a 66-year-
old Alaska Native woman from the village where the incident
occurred. The alleged victim had lived her entire life in the vil-
lage, had never received any formal schooling, was the mother
of 12 children and a grandmother, and recently had back sur-
gery and walked with a slight limp.

The alleged assailant was a 55-year-old Alaska Native man
from a neighboring village who had known the alleged victim
since childhood and who occasionally hunted and fished with
her husband and brother. He stated that he was in the village
where the attack took place to visit his brother who lived in the
village and to partake in the celebrations.

The Prosecution’s Case

According to the alleged victim, she had been visiting the
homes of friends and relatives on the evening before the assault
and had consumed some alcoholic beverages along with her
friends. In the evening, she returned to her home alone (her
husband was out of town fishing) and locked the door to her
house and went to bed. At around 5:00 a.m., someone knocked
on her door. Thinking it was her brother who had planned to
come over for coffee, she opened the door. According to the
alleged victim, the alleged assailant pushed her into the house
and into the bedroom, pulled off her pants, raped her, and then
left her house. The alleged victim stated that she felt dirty and
showered and burned the clothes she had been wearing along
with the trash. When her grandson came over to do laundry
later in the day, he found her lying on the couch looking
depressed. He asked her what was wrong, and she told him
that she had been raped and asked him to get the VPSO.

The VPSO took the alleged victim’s statement in which she
identified the alleged assailant and then drove her to the village
health clinic, where she was given a pelvic examination. A
swab from her vaginal area was taken and subsequently sent to
the crime lab in Anchorage as possible evidence. The alleged
victim was later sent by plane to the hospital in the nearest
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urban center for an examination with a culpascope, a machine
that takes pictures of the inside of the vagina to see if internal
bruising, which may be consistent with forced sexual inter-
course, is present. The alleged victim underwent a second
culpascope examination 9 days after the first examination. The
second examination, a standard procedure in the case of a sex-
ual assault, is used to determine whether any bruising that was
present in the first examination is also present 9 days later. If the
bruising is not present in the second examination, it is assumed
that a trauma, such as a sexual assault, caused the bruising,
which has subsequently healed. If the bruising or anomaly in
the vaginal area is still present in the second examination, it is
assumed that this is a normal condition for the woman exam-
ined and was not the result of trauma to the vaginal area.

In the courtroom, the alleged victim identified the alleged
assailant as the man who had entered her home and raped her.
This was the same man she identified to the VPSO, the village
health aide, and the hospital nurse.

The evidence presented by the prosecuting attorney included
a chart showing the match between the accused assailant’s
DNA and the semen that was on the swab taken during the ini-
tial examination of the alleged victim. The DNA analysis was
done by the crime lab in Anchorage using a six-marker test. The
alleged assailant accused another man, who he said had sexual
intercourse with the alleged victim, but the DNA profile pre-
cluded this possibility. The prosecuting attorney explained that
an Athabascan database establishing the statistical probability
of another DNA match in the Athabascan population had not
been established; however, research on neighboring Alaska
Native populations showed that the likelihood of a similar
DNA profile using the six-marker test would be in the range of
3,000 to 1.

The prosecuting attorney also showed full-color photographs
and a television-screen image of the alleged victim’s vaginal
area taken from the culpascope examination, which showed
severe internal bruising. The nurse who examined the alleged
victim testified that the bruising evident in the pictures was
consistent with a sexual assault. The bruising in the vaginal
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area was not evident 9 days later, demonstrating that such
bruises were not normal for this woman.

The Defense’s Case

The accused assailant maintained that he “never touched that
woman,” and the defense attorney claimed this was a case of
mistaken identity and an inadequate targeted investigation by
the VPSO and state troopers. The defense attorney discredited
the alleged victim’s identification of the alleged assailant, stat-
ing that she had been drinking and thus would have difficulty
identifying anyone. The questions that the defense attorney
asked the alleged victim included, “Weren’t you drunk? Weren’t
you obnoxious? Did you drink this much or this much? Is ‘My
back hurt’ all you said to the assailant?”

The defense attorney also discounted the utility of DNA evi-
dence, noting that it gave information only on a DNA match,
but there was always a possibility that there were other matches.
He also focused on the lack of established DNA probability
ratios for Athabascan Indians and challenged the statistical
background of the state’s DNA expert and her credibility as an
expert witness. He further argued that the culpascope exami-
nation provided no useful information because there was a
strong possibility that a 66-year-old woman would not lubri-
cate during sexual intercourse, and thus the bruising apparent
in the culpascope pictures could have been the result of vigor-
ous consensual sex. He also questioned the credibility of the
nurse who explained the culpascope pictures because of the
length of training she had received on the culpascope.

Witnesses who were called by the defense included a woman
(who appeared to be intoxicated on the stand) who stated that
the alleged assailant had slept on her living room floor on the
night of the attack and the VPSO’s wife, who testified that she
saw the alleged assailant knock on the alleged victim’s door the
morning of the attack. The defense asked her what the man was
wearing to determine if it was the same man the alleged victim
identified. The VPSO’s wife stated emphatically that the man
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she saw knocking on the alleged victim’s door was the same
man she saw the next day at the softball field and was the
alleged assailant who was present in the courtroom, only he
was wearing a different jacket on the morning she saw him at
the alleged victim’s house.

In his concluding remarks, the defense attorney maintained
there were too many unanswered questions in this case. He
stated:

We’re not here to say [alleged victim] didn’t have sex with some-
one. What she did and who she did it with is her business.
Maybe she doesn’t want to reveal that. We’re saying this man
didn’t do it. He had no reason to hurt that lady. He didn’t break
in to physically assault her or hurt her. This wasn’t like breaking
in to jimmy a door. No one forced their way into this house. Her
husband was away. She partied. One way she partied was she
got drunk. She got pretty good and drunk. She was so drunk she
said it happened on Friday morning but didn’t report it ’till 15
hours later. She may have had sex with somebody when she was
passed out, and she may think it was [defendant], but she is
wrong.

According to Epstein and Langenbahn (1994), defense attor-
neys use the following three basic strategies in rape cases: con-
sent, identification, and denying that the crime occurred. In the
consent defense, the attorney acknowledges that the defendant
engaged in sexual relations with the complainant but argues
that the complainant consented. In the identification defense,
the attorney neither denies nor acknowledges that rape occurred
but claims that the accused was not the attacker. In the third
defense, the attorney argues either that the alleged acts do not
constitute rape or that no such acts occurred.

In this case, the defense used the identification strategy by
claiming that this was a case of mistaken identity. He attempted
to establish that the alleged assailant had on different clothes
than the man who had been seen by the VPSO and his wife
knocking on the alleged victim’s door. He noted that DNA test-
ing is not an accurate test and that there was a likelihood of a
similar DNA profile. He called a witness who stated that the
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alleged assailant was asleep on her floor along with several oth-
ers the morning of the attack, and he claimed that the state
trooper had too quickly arrested the alleged assailant without
looking for other possible suspects. The defense attorney also
noted that the alleged victim was drunk and that the bruising
evidenced in her vaginal area could be the result of “vigorous
sex,” not necessarily sexual assault. Thus, in accordance with
the literature on public perceptions of good rapes versus bad
rapes, the defense attorney attempted to present this case as a
dubious or bad rape, an acquaintance rape in the alleged vic-
tim’s home where there was no sign of a physical struggle and
where the alleged victim had consumed alcohol.

OUTCOME OF THE FIRST TRIAL

The jury deliberated on this case for approximately 12 hours
over the course of 2 days. The outcome was a deadlocked jury,
meaning that no consensus was reached. Deadlocked juries
occur in about 1 in 20 cases (Hans & Vidmar, 1986). With a dead-
locked or hung jury, the alleged assailant would go free unless
the prosecution thought that there was a strong enough case to
go forward with a retrial and the alleged victim agreed to
undergo a second trial.

Jury Selection

To understand this trial’s outcome, one must first consider the
jury selection process and resultant makeup of the jury. The
jury selection process for the first trial lasted a day and a half. In
this process, the names of 14 jurors (12 jurors and 2 alternates)
were chosen at random out of a pool of approximately 40 peo-
ple. Each of the 14 potential jurors gave information on his or
her place of residence, occupation, spouse’s occupation, num-
ber of children and ages, birthplace, interests, involvement in
prior lawsuits, previous experience as a juror, and whether he
or she knew anyone associated with the trial. The potential
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jurors were each interviewed by the prosecution and defense
attorneys.

Potential jurors can be dismissed in two ways. They can be
released for cause, meaning that because of prior knowledge of
the case, a relationship with someone associated with the trial,
or previous experiences that may prejudice them, they could be
deemed unable to be objective and thus would be dismissed.
They can also be dismissed from a case through peremptory
challenges. In criminal cases in Alaska, each lawyer is allowed
10 peremptory challenges (and an additional challenge for each
alternate on a case) in which potential jurors can be dismissed
from the case without stating a cause. In this case, the defense
attorney first asked questions of all potential jurors as a group.
The following examples of the questions he asked illustrate the
criteria that the defense used to select jurors who were favor-
able to his case and his attempt to build his case during the jury
selection process: Do you feel when police investigate crimes
they have an obligation to be thorough and investigate both
sides? How many know enough about fingerprint evidence to
know it might be useful in an investigation? Raise your hand if
you feel fibers and hair are useful to an investigation. Raise
your hand if you have ever had mistaken identity happen to
you. Do any of you personally know of anyone who when they
are real drunk has made a claim that is fantastic or unbeliev-
able? Do you feel police investigators have a duty to produce
evidence they know exists? Raise your hand if you know what
the letters DNA stand for. Have any of you had special courses
in the fields of biology? Any particular courses in DNA? Any
particular training in statistics? Is there anybody that cannot
accept the proposition that the accused does not have the bur-
den of proving anything? Have you ever had to rely on lab tests
and later found out the lab test was wrong? Anybody here ever
heard the phrase “There are lies, damn lies, and statistics?”

The prosecuting attorney’s questions focused on whether
anyone had been on a jury and if so, whether the jury had
reached a verdict. He also asked the potential jurors about their
views on drinking.
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In the first trial, those who were dismissed by the defense
attorney included a woman who had written a master’s thesis
on DNA, an individual related to a police officer, a lawyer and
relative of a lawyer, and a middle-aged Alaska Native woman.
The prosecuting attorney dismissed anyone who had a prior
negative experience with the courts; the prosecution’s other
reasons for dismissals were not clear to me. The jury that
remained was made up of 8 men and 4 women. All the jurors
were non-Native and Caucasian and currently resided in the
urban center where the trial was held; 2 of the jurors (both
female) had college degrees.

Because I was a potential juror, I did not have the opportu-
nity to take notes on all who were selected and dismissed dur-
ing this trial. However, during the retrial of this case, I kept
notes on all the potential jurors and compared the initial and
final juror seatings. From this analysis, I found that in the
retrial, the defense dismissed significantly more women (6)
than men (3) and that of the 8 individuals who were dismissed,
7 were in occupations that required a college degree. Thus, in
keeping with the literature on the believability of rape myths
(that level of education and gender are the best predictors of
acceptance of rape myths), the final jury seated after the defense
and prosecution challenges would be expected to be more
likely to believe rape myths than the initial jurors who were
randomly selected.

Jury Deliberations

In the first deadlocked jury, 5 jurors voted for a guilty verdict (3
women and 2 men), and 7 voted for acquittal (1 woman and 6
men). However, during most of the jury deliberations, 2 female
jurors held out for a guilty verdict while others argued either
for an acquittal or were undecided. Throughout the delibera-
tions, 7 of the 8 male jurors sat at one end of the table, and all 4
female jurors and 1 male juror sat together at the other end. At
the final vote, the 3 female and 1 male jurors who sat together
voted guilty, and 6 of the 7 male jurors who sat together voted
for acquittal.
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The jurors who voted for acquittal agreed with the defense
attorney’s arguments. Many thought that the alleged victim
was not credible because she had consumed alcoholic beverages
and suspected that she was lying to cover up consensual sex.
Most of the jurors agreed with the defense attorney that both
the DNA evidence and the pictures taken from the culpascope
examination should not be considered in this case because
DNA tests show only a probable match and the severe bruising
evident in the alleged victim’s vaginal area could have been the
result of vigorous consensual sex. Also, many jurors believed
that the state did a sloppy job of investigation and that a tar-
geted investigation had occurred. The sentiment among some
jurors was that the VPSO’s wife started spreading the word
around the village that the man she saw knocking at the alleged
victim’s door that morning committed the rape because “she
wanted to be a big cheese” and was “the perfect police officer’s
wife.” Some jurors believed that she told her husband her feel-
ings, which he then told the state trooper, and that the trooper
immediately arrested the alleged assailant upon entering the
village.

Examples of statements made during jury deliberations in
the first trial are presented next, organized in relation to some
of the commonly held rape myths presented in Stout and
McPhail (1998). The jurors’ comments demonstrate arguments
that were used in and affected the outcome of the trial. It is
important to remember that in this case, the alleged victim
identified the alleged assailant consistently, and the alleged
assailant maintained that he never touched the woman. Also,
no one other than the alleged assailant made any claims that the
alleged victim had slept with anyone else, and the man that the
alleged assailant claimed had sex with the alleged victim had a
DNA profile that excluded him as a sexual partner.

1. Women routinely lie about rape for their purposes: “She had sex
with someone else and said it was him to cover it up.” “She
claimed rape so her husband wouldn’t get mad.” “It wasn’t [the
defendant] but someone with close DNA.”
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2. Only bad women are raped: “She was drunk.” “How could she
recognize who it was?”

3. You can’t rape an unwilling woman: “When asked what she
said to him, she said ‘My back is hurting.’ Why didn’t she just
say no?” “She didn’t fight him off.”

4. Women who are raped must have provoked the rape by leading
men on or dressing provocatively: “She had consensual sex
with him and wanted to cover it up so her husband wouldn’t
get mad.” “She encouraged him at [name’s] house and later he
came over and it went too far.” “‘Don’t, stop’ can mean two dif-
ferent things.”

5. Most rape is committed by African American men against
European women: This myth was not evident in this trial, but
racism was apparent as can be seen in such comments as, “They
were all soused and lying.” “They were all soused; it just
depends which drunk you want to believe.” “Want to know my
personal experience with Natives and sex? They all cover up for
one another.” “I lived in a village; I know how they party.”

6. Most women secretly desire rape and enjoy it: “He was on top of
her, and then she started feeling guilty and worried her hus-
band would find out.”

7. It can be called rape only if the assailant is a stranger who has a
weapon and causes great physical injury: “She had no bruises.”

8. Our society abhors rape and gives rapists long and harsh sen-
tences: “We could ruin a guy’s life.” “If there is a reasonable
doubt, we are required to give a verdict of not guilty.” “I think
he’s guilty, but I don’t feel comfortable passing a guilty verdict
and knowing he’s going to prison.”

DISCUSSION OF THE OUTCOME
OF THE FIRST TRIAL

The outcome of this trial was a shock to me because I found the
alleged victim to be believable (she was a 66-year-old grand-
mother who consistently identified the alleged assailant, who
was reported to be extremely distraught by all who came in
contact with her after the assault, and who broke down in tears
on the stand when discussing the sexual assault). I also thought
that the state had provided sound scientific data that a sexual
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assault had occurred and that the alleged assailant was linked
in several ways to the crime. During the trial, I thought that
without scientific tests, the prosecution would have had great
difficulty getting a conviction in this case but that with DNA
evidence linking the alleged assailant to the crime and with pic-
tures taken during the culpascope examination showing severe
bruising of the victim’s vaginal area, a conviction would be the
outcome. The fact that both the DNA evidence and the results
of the culpascope examination were disregarded was surpris-
ing. In regard to the pictures showing serious vaginal bruising
being disregarded because of the alleged victim’s age and lack
of lubrication, I asked the other jurors, “Why would a woman
who just had recent back surgery and who bruised so severely
have consensual sex?” Their response was that she was too
drunk to care or feel any pain. Thus, this jury’s verdict was con-
sistent with Lafree’s (as cited in Hans & Vidmar, 1986) findings
that jurors may disregard even corroborative evidence if they
believe that the alleged victim’s character is questionable.

The jurors’ fascination with a targeted investigation and the
idea of mistaken identity was also surprising. Throughout the
jury deliberations, I thought that sexism was evident because
many jurors discredited both the crime lab expert (“Who does
she think she is strolling in here with a suit and briefcase?”) and
the female nurse who did the culpascope examination (“Why
did the state bring a nurse; a doctor would have had instant
credibility?”). Similarly, many jurors thought that the VPSO’s
wife, who stated she saw the alleged assailant knock on the
alleged victim’s door, contributed to a targeted investigation
although neither attorney implied or even mentioned this pos-
sibility. Most of the jurors did not consider the alleged victim to
be believable, believing that she was lying to cover up other
sexual escapades or consensual sex with the alleged assailant.
Most of the jurors thought that the state did not prove its case
because fingerprints were not taken, clothing and bedclothes
were not tested for semen, and other suspects were not consid-
ered, although a DNA specimen was taken during the vaginal
examination and the alleged victim consistently identified the
alleged assailant.
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In conclusion, one could say that in this sexual assault case,
most jurors thought there was reasonable doubt that the alleged
victim had been sexually assaulted. Rather, they believed that
the alleged victim either had consensual sex with the alleged
assailant or consensual sex with someone else but was not
raped and did not suffer harm. When statements made during
the jury deliberations were considered in regard to common
rape myths, it became apparent that almost every myth was
validated by some jurors and used as an argument for acquittal.
Many male jurors could identify on some level with the alleged
assailant, as was evidenced by comments such as these: “Mis-
taken identity happened to me once”; “‘Don’t, stop’ can mean
two different things, and it’s hard to know which”; and “Would
you want to ruin a man’s life?” The lack of gravity about this
sexual assault trial was apparent in such jurors’ comments as
the following: “Why don’t they have Playboy magazines here to
read?” in reference to reading materials supplied in the jurors’
quarters. Other comments that trivialized the case included
“They were all soused; it just depends which drunk you want to
believe” and “They all cover up for one another.” At the end of
the deliberations, when the final vote had been taken, a male
juror stated, “Seven to five, we still kicked ass.”

The outcome of this trial raises some serious questions regard-
ing our judicial system in general and sexual assault trials in
particular. The first concern is with the jury selection process. If
this jury were indeed a representative sample of the commu-
nity and a true jury by peers, the outcome would be disturbing
in terms of prevalent attitudes toward women and sexual
assault. As I mentioned earlier, throughout the jury delibera-
tions, it was apparent that the majority of jurors strongly held
many rape myths. Unfortunately, it is obvious that this jury was
neither a randomly selected cross-section of the community
nor a jury of peers. Potential jurors were excluded if they knew
anything about DNA or were familiar with the law or law
enforcement officers, more women than men were excused,
and the only Native woman who was selected as a potential
juror was excused. The result was a jury consisting of twice as
many men as women, with only two jurors in occupations

86 Affilia Spring 2002



requiring college degrees and no Alaska Natives or residents of
rural villages.

In 1999, Supreme Court Justice Sandra Day O’Connor called
for a review of lawyers’ rights to exclude possible jurors with-
out giving a reason or for cause because they heard about the
case from the media. She said that these practices give the
impression of “unrepresentative juries.” O’Connor warned that

the use of unlimited “cause” challenges to prospective jurors,
coupled with extensive media coverage of some cases, leaves
some courts to search out the most ignorant and poorly informed
citizens to serve as jurors in high-profile cases, because only
those citizens are likely to have avoided forming any opinion.
(“O’Connor Urges Examination,” 1999, p. A-8)

Furthermore, in this case, both the alleged assailant and the
alleged victim were from small rural villages, but the jurors
were all non-Natives living in an urban area. Such a jury allows
for stereotypes and suppositions that would probably not enter
into the deliberations of a true jury of one’s peers. Blatantly rac-
ist comments, including suppositions about Natives’ alcohol
consumption and sexual practices, were made, as were com-
ments about small villages and the way people gossip and stick
together. It is important to note that felony trials in interior
Alaska are routinely scheduled in the urban center, although
the defense can request that a trial be moved to a regional center
closer to the village. In a regional center, however, it would
probably be difficult to select jurors who had no prior knowl-
edge of the case or anyone involved in it.

Another issue of concern in this trial was the treatment of the
alleged victim, who was asked grilling questions about her
alcohol consumption. In addition, although the defense attor-
ney said in his concluding statement that he would not go into
the sex life of a 66-year-old woman, he implied that the jurors
should consider it (which they clearly did), asking such ques-
tions in the retrial as, “Can you tell this jury that absolutely you
did not have sex with anyone there?” Full-color pictures of the
alleged victim’s genital area taken during the culpascope exami-
nation were passed around to the jurors and displayed on two
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television screens with the caption, “Genital Area of [alleged
victim].” If a 66-year-old grandmother is treated this way and
suspected of lying to cover up sexual escapades, one wonders
what would be included in the court proceedings and jury
deliberations of a date rape trial of a young woman.

THE RETRIAL

Seven months after the original trial, a retrial was held, con-
ducted by the same judge with the same prosecuting and
defense attorneys. The jury was different in its gender makeup
(7 men and 7 women), and one of the jurors was married to an
Alaska Native woman. At the retrial, I took detailed notes on all
the potential jurors who were called and questioned by the
prosecuting and defense attorneys to ascertain how peremp-
tory challenges changed the makeup of the jury.

Of the initial randomly selected pool of 14 jurors in the sec-
ond trial, 9 were women and 5 were men, and in terms of educa-
tional background related to current occupation, there were 2
undergraduate college students, 1 doctoral student, 1 accoun-
tant, and 3 school teachers. No Alaska Natives were included in
this initial pool. Both the defense and prosecution dismissed 9
jurors each, which meant that 32 potential jurors were reviewed
for this case.

The nine potential jurors who were dismissed by the defense
in the second trial were six Caucasian women and three Cauca-
sian men, eight of whom were either college students or in
careers that required college degrees. Of the nine jurors who
were dismissed by the defense, eight were in occupations that
require college degrees: three college students, one high school
math teacher, two accountants, one social worker, and one
engineer. Thus, there was a high level of educational attain-
ment in that seven potential jurors were seeking or had com-
pleted postsecondary degrees. The defense also dismissed an
Alaska Native woman. The nine who were dismissed by the
prosecution included six men and three women. Occupational
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status did not seem to matter in the prosecution’s dismissals as
much as attitudes toward drinking (two persons were dis-
missed who believed that drinking was wrong) and prior expe-
rience with the courts either for driving while intoxicated, child
custody, or past service as a juror on a criminal trial. After
peremptory challenges, the final jurors included 7 men and 7
women. Two of the men were school teachers, but no other
jurors were in occupations in which an educational degree
beyond the secondary level was required. Thus, peremptory
challenges in this case changed the juror pool in terms of its
gender makeup and educational level as determined by current
occupational status. As one female observer during the jury
selection process stated, “They sure don’t want any smart
women on that jury, do they?”

Additional evidence presented by the state in the second trial
included a database for the probability of a DNA match in the
Athabascan population, a more sophisticated DNA analysis
done by a Seattle laboratory with results presented by its direc-
tor (a man with a Ph.D.), a local respected (male) physician’s
corroboration of the nurse’s culpascope conclusions, and a
young girl who said the assailant made lewd comments to her
on the morning of the alleged rape. The defense again used the
mistaken identity argument and attempted to discredit the
alleged victim because she was drunk and had not fought off
her assailant. The prosecution meticulously presented the DNA
evidence showing the probability of another matching DNA
profile in the Athabascan population to be in the range of 1 to
2.5 million.

After fewer than 3 hours, the jury in the second trial found
the alleged assailant guilty of both first-degree rape and first-
degree burglary. Jurors’ comments to the judge on returning to
the jurors’ room after the verdict had been given indicated that
the DNA evidence convinced them because this was argued as
a case of mistaken identity. However, in both trials, some jurors
questioned why the defense did not use the argument that this
was a case of consensual sex. In both trials, some jurors stated
that there would not have been a case if the defense had argued
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consensual sex (i.e., the alleged victim’s testimony and evi-
dence of bruising from the culpascope examination would not
have mattered).

CONCLUSION

Participation as a juror in this 1999 sexual assault trial was a dis-
concerting and eye-opening experience both in terms of the
jury selection process and the sexist, racist remarks that were
evident in the jury’s deliberations, which are not open to the
public or recorded. Because this was a review of only one trial
in one location, it is possible that the deliberations and outcome
of the trial can be attributed merely to the poor job of jury selec-
tion and case presentation by the prosecuting attorney or to the
uniqueness of the region where the trial took place. This would
be a comforting thought and might be the case. On the other
hand, in light of the previously mentioned findings that (a)
almost all rape victims never see their attackers caught, tried,
and imprisoned; (b) about 25% of convicted rapists never go to
prison; and (c) another 25% receive sentences in local jails,
where the average sentence is 11 months, the outcome of this
trial does not appear to be an aberration. Rather, it seems con-
sistent with the outcomes of other sexual assault trials, and thus
an examination of jury selection and deliberations in this trial
can perhaps contribute to an understanding of why the rates for
reporting of and conviction for rape are so low in the United
States.

Involvement as a juror in the first trial led me to conclude
that there are several areas that people who are concerned
about violence against women must focus. First, the court sys-
tem needs to be monitored in regard to the treatment of rape
victims and the representativeness of jurors. Gender, educa-
tional background, and racial and class representation are impor-
tant considerations for a true trial by peers. Ten peremptory
juror challenges coupled with challenges for cause can dramat-
ically alter the composition of juries and affect the outcomes of
trials. As Ward (1995) noted, “Legal analysts frequently argue
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that on many occasions the evidence presented at a rape case
does not reliably predict a verdict as trial outcome is based
more on jurors’ attitudes about rape” (p. 111).

Second, more research is necessary in relation to factors that
affect the outcomes of sexual assault trials and the sentencing of
assailants, and this research should be widely publicized. Third,
rape victims still need to know clearly what they will face in
court in terms of the continued prevalence of rape myths,
peremptory challenges, and the state’s need to prove the case
beyond a “reasonable doubt.”

Finally, and of utmost importance, there is a need for more
education about sexual respect and sexual assault in the Ameri-
can educational system and workplace. Rape myths are still
persistent in our society in spite of the efforts of women’s
groups and feminist researchers. As Stout and McPhail (1998)
stated, “Changes in laws have made it somewhat easier for rap-
ists to be prosecuted and for rape victims to be protected, yet if
the jury still believes in rape acceptance myths, all is lost” (p. 283).
Rape myths serve “to blame women for the rape and shift the
blame from the perpetrators to the victim and allow men to jus-
tify their sexual aggression. Accepting rape myths also serves
to minimize the seriousness and prevalence of rape” (Stout &
McPhail, 1998, p. 260). Educational programs in schools, work-
places, and universities must strive to reach a broad audience,
which includes those who are the most likely to hold rape
myths. From a more societal perspective,

Rape is not an isolated symptom to be plucked out of society. It is
an act that is often supported, condoned, tolerated, encouraged,
and regulated by a patriarchal society that gives men a sense of
entitlement and privilege. The conditions in society that allow
rape to flourish must be confronted. (Stout & McPhail, 1998, p. 284)

This case demonstrated that DNA evidence, culpascope pic-
tures of bruising consistent with sexual assault, and the vic-
tim’s identification of the assailant can all be readily disre-
garded by jurors who believe common rape myths that blame
the victim and minimize the seriousness of the crime. As I
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noted previously, members of both juries stated that in this
case, a defense argument of consensual sex would have been
readily believed. Only through careful monitoring of legal pro-
cedures that include the selection of a jury for representative-
ness from one’s community and one’s peers and through wide-
spread educational efforts regarding sexual assault can we
expect to see a change in both the rate of reporting and prosecu-
tion for rape.
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