Importance of Voir Dire
in Rape Trials

Lynn Hecht Schafran

In March 1992 police in Queens, New York,
arvested o man in the act of raping & 61-
year-old homeless woman. The grnnd jury
wanted to know why she was ontdoors at two
in the morning.'

A litle-known fact about the Mike Tyson
rape trial is that it took place in the same
city as the most exrensive study of rape
trial jurors ever conducted. From 1978
to 1980 a team of seciologists watched
all 38 Indianapolis jury trals for forcible
sexual assault and then conducted 90-
minure incerviews with 331 of the 456
jurors who sat in those cases.?

The jurors were deeply influenced by
stereotypes about appropriate roles and
behavior for women and frequently cited
the comphiinant’s reputation as the ba-
sis for their verdict. Women who vio-
lated traditional norms of ““womanly™
behavior—by being sexually active out-
side of marriage, drinking, taking drugs,
being away from home at the time of
the attack, even hoiding a blue-collar
job such as school bus drver—were less
likely to be believed.

If the complainant knew the defen-
dant, the jurors were extremely unwill-
ing to convict. And if the complainant
was black, no matter what the race of
the rapist, she was met with particular
skepticism. The jurors in the survey
were apparently influenced by stereo-
types about black women as more likely
o consent to sex or less likely to be
harmed by forced sex.

How did people with these atritudes
get to sit on rape juries? Obviously there
was a failure of voir dire. The necessity
for a thorough voir dire in rape cases is
patent, yet voir dirc is disappearing be-
fore our cyes,

That it is under attack is hardly news.
For more than 20 years commentators
have been deploring cutbacks in jury
examinations.® Today the country is a
patchwork of voir dire practices. Al-
though a few states still permit hawyers
great latitude, an increasing number of
states follow the federal practice of hav-
ing the judge conduct the entire voir
dire and keeping it very brief.

The pressure to minimize voir dire in
this period of vanishing court resources
is enormous and understandable. But it
is particularly disturbing that voir dire
is disappearing when the kinds of rape

cases in which it is most needed are be-

ginping to be brought in larger num-

bers. Despite the Tyson verdict, recent
cases across the country show thar the
attitudes of the jurors in the Indiana-
polis study continue to be widely held
and that imadequate voir dire contin-
ucs to be a major factor in rape trial
verdicts.

In Fort Lauderdale in 1989, a jury cx-
oncrated a rapist who kidnapped his vie-
tim from a parking lot at knif¢ point on
the ground that her clothing was pro-
vocative.® The prosecutor, when ques-
tioned abour the jury’s attitude, claimed

that he was legally barred from ques-
tioning jurors about their attitudes to-
ward women in sexy clothing.s

New York City was stunned in 1991
by the acquittal of three male St. John’s
University students who orally sod-
omized a female student after stupefy-
ing her with liquor. The administrative
prosccutor failed to question the pro-
spective jurors about their biases, He ex-
plained, “We didn’t realize that people’s
attitudes about sex were so ingrained
and crossed a wider cross-section of the
population than we anticipated.’s This
case also lustrated how ingrained is the

- gacisrn toward black vicoms documented

in the Indianapolis study. The victim
was the black daughter of immigrants;
her six assailants were sons of the white
middle class.”

A juror’s comment about the 1991
Palm Beach tnal of William Kennedy
Smith tlustrates that in addition to the
victim’s reputation, jurors’ decisions
turn: on stereotypes about who is and
is not a rapist. After the verdict, juror
Lea Haller told the media, I think he's
too charming and too good-looking to
have to resort to violence for a night
out.”®

The myth that rapists are subhuman-
looking men with no access to consen-
sual sex is tenacious. Yet according to
Dr. Nicholas Groth, a pioneer in sex-

offender treatment, “All the offenders
we have scen were sexually active males
involved in consenting sexual relation-
ships at the time of their offense.™
When sociologist Diana Scully interviewed
134 incarcerated rapists, 89 percent cs-
timated that before entering prison they
had engaged in consensual sex ar least
twice a week; 42 percent of the prison-
ers sard they had consensual sex at least
once a day. 10

With respect to unincarcerated, un-
detected date rapists, Professor Eugene
Kanin of Purduc University, who has
been working in the area of sexual ag-
gression for decades, studied 71 self-dis-
closed dare rapists—all white, middle-
class, undergraduate college students,
He found the rapists to be “dramatical-
ly more [sexualiy] active than the con-
trols.”” Kanin concluded, “The evidence
docs not lend to stereotyping these men
as the sexually deprived. . ., In fact,
comparatively speaking, these men very
successfully pursued a lively and positive
interest in women, dating, and sexual
activigy.”’1t

Voir dire is also cssential to deal with
potential female jurors” need to distance
themselves from the victim’s situation.
Linda Fairstein, chief of the Manharran
district attorney’s Sex Crimes Unit, has
observed that women are often not good
jurors in acquaintance-rape cases. For
many women, the need to shield them-
sclves from their own vulnerability to
sexual assault is paramount. If they can
insist that the victim engaged in behav-
tor that they would never engage in,
such as visiting a bar or going 10 a man’s
apartment, they can convince them-
selves that they are not ar risk. !2

‘Friendly Fire’

Contrary to the stercotype of rapists
as brutal strangers, data from rape crisis
centers, police, and studies reveal that
the overwhelming majority of rapes are
committed by someone known to the
victim: a family member, friend, co-
worker, employer, neighbor, fellow stu-
dent, acquaintance, or date. A national
study released in April indicated thar
only 22 percent of rapes are committed
by strangers.’3 Yet, as the Indianapotis
study demonstrated, jurors are particu-
larly unwilling to believe that a man
could be guilty of mpe if the victim
knew him. _ o

Prosecutors have historically been re-
luctant to bring nonstranger-rape cascs
because of their own biases about rape
and their belief that a jury would not
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convict the defendane.'* Now, in a pe-
riod of public education and change,
more and more prosecutors are will-
ing to pursue these cases. But acquain-
tance-, date-, or marital-rape trials can-
not be fair if jurors subscribe to the myr-

iad myths and stercotypes with which
rape is uniquely burdened. As Judith
Rowland, director of the California
Center on Victimology and the first
prosecutor to introduce rape-trauma
syndrome, has writren-

There is so much “bageage” . . . 10
jettison before a good jury is selected,
Judges need to allow greater latitude
1o prosccutors . . . in separating those
jurors who cannot overcome their
biases from those who can. In stares
which require judges to do the bulk
of the questioning, it is eritical chac
they know why, and understand how,
jury selection often decides the case—
before the first witness takes the stand
or a single jury instruction is read, 1S

Voir dire must employ open-ended
questions to probe for beliefs such as
these: a woman loses her right to say no
1o sexual activity when she goes to a bar
Or a mar’s apartment or gets into his
car; when 2 woman says “‘no,” she means
“yes”; only serious physical injury dem-
onstrates nonconsent; handsome men
or rich men or married men don’t com-
mit rape; sexual assault cannot be rape
if the parties knew one another, were
living together.or married, or had en-
gaged in sexual activity that fell short of
intercourse.

When the victim did not immediare-
ly report to the police, as is often the
case, 'S jurors must be questioned about
their understanding of why a rape vic-
tm would not rush to the station house
to describe her humiliating and fright-
cning ordeal to strangers, Can they ap-
preciate how the trauma of rape can—
together with fear of retafiation, fear of
losing privacy, and fear of not being be-
leved—prevent rape victims from mak-
ing a “‘prompt outcry®”?

In cases where there are inconsisten-
cies in the written reports from the hos-
pital, police, and prosceutors, jurors
need to be reminded that additions or
omissions of detail are commonplace
when anyone recounts the same inci-
dents repearedly over time. They need
to know that this is particularly so when
the witness has experienced the devasta-
tion of rape and must recount this ex-
tremely personal crime to strangers.

In cases where consent is the defense,
there is rarely physical evidence and al-

Most never 3 witness, furors are extreme-
ly reluctant to convict a rapist on the
word of a woman alone. Thercfore, ju-
rors must be reminded that most mug-
gings and robberies are one-on-one
crimes with no witnesses and thart the
standards for conviction in a rape case
are no different.

Voir dirc must educate jurors, espe-
cially men, to consider resistance from
the complainant’s point of view, not
that of the traditional **rcasonable man.”
They should understand why men’s
larger size and strength is usually enough
of a threat to force women to capiru-
fate. Voir dire must also make potential
wornten jurors aware of their own possi-
ble biases. As noted above, many wom-
ent jurors avoid acknowledging their own
vulnerability by blaming the victim.

Developing information about juror
bias in rape cases takes skil, time, and
a thorough knowledge of how these
biases operate. The kind of voir dire es-
scntial to 2 rape trial cannot be accom-
plished with a questionnaire and a fow
closed-ended questions addressed to the
whole jury panel. The arguments for cf-
ficiency in voir dire are not withour
foundation, bur efficiency should not
be bought at the price of rape victims’
rights. 0
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In 1953; ]ﬁvyrﬁ#ﬁé;im;ék vged in

crimie of “unlawfiully and wilfiully pairtic-
ipatling] in a wrestling competition and
wrestling exhibition.” Hunter— < being

the female sex”’—had violated a state lnw
" limiting participation in_the sport to
men. Apuing that the sttute was un-

the law is reproduced here in part (Ore-
gon v. Hunter, 300 P24 282 (Or
1956)): B

public health, morals, safety, and
welfare, what other considerations
might have entered the legislative
mind in enacting the statute in ques-
tion? We believe that we are justified
in taking judicial notice of the fact
that the membership of the legisla-
tive assembly which enacted this stat-

ute was predominately masculine.

That fact is important in determining
what the legislature might have had

in mind with respect to this particu-

lar statute, in addition to its concern

for the public weal. - o

It scems to us that its purpose, al-

though somewhat scifish in nature,

stands out in the statute like a sore

thumb. Obviously it intended that

there should be at least one island on

the sea of life rescrved for man thae

would be impregnable to the assault

of woman. It had watched her emerge

16 bobbed f
sophistication; ffori a -
- ingand depeding upon the provc.

 Clackamas Counsy, Origon, with the

In addition to the protection of the -

and demure ways
and almost complete
from a cieaure noed-

“being *tion and chivalry of min to one as-
- & person not of the male sex, to wit: of : ‘
- had already invaded practically every
activity fo

: - and appro
constitutional, Hunter appenled to the
Orggon Supreme Court, whose defense of

serting complete independence, She

erly considered suitable
: men only. In
the field of sports she had taken up,
among other games, baseball, basket-
ba_ll,g{)lf, bowhnw hOCcha !ong dis-
tance swimming, and racing, in all of
which she had become more or less
proficient, and in somc had excelled.

In the bisiness aid indusiial fields
as'an employee or as an executive, in

the profession, in politics, as well as

in almost every other line of human
endeavor, she had matched her wits
and prowess with those of mere
men, and, we are frank to concede,
in many instinces had outdone him,
In these circumstancgs, s it any won-

_der that the legislative assembly took
advantage of the police power of the

state in its decision to halt this cver-
increasing feminine encroachment
upon what for ages had been con--
sidered strictly as manly arts and privi
ilegest . oo
Was the Act an unjust and uncon- -
stitutional discrimination against wom-
an? Have her civil or political rights
been unconstitutionally denied her?
Under the circumstances, we think
not, . .. el
- The judgment i$ affirmed

TRIAL AUGUST 1992

27




