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Representing Domestic Violence
Victims in the Workplace

by Wendy R. Weiser and Deborah A. Widiss

As an advocate for a victim of domestic violence, you can play a central role
in helping her maintain her job.! A job can provide a victim with the
economic independence she needs to leave an abuser, but, all too often,
domestic violence follows its victims into the workplace and interferes with
their ability to keep their jobs. The workplace effects of domestic violence are
often direct: an abuser may call incessantly, come to the workplace, or take
other steps to disrupt a victim’s work life as a means of exerting control. Studies
confirm the prevalence of such experiences.? Between 35 and 56% of battered
women in three separate studies reported that they were harassed at work by
their batterers.® Half of ail female victims of violent workplace crimes know
their attackers,* and neatly one out of every ten violent workplace incidents is
committed by partners or spouses.’

More frequently, the effects of violence are indirect. For example, a victim’s
job performance may suffer because she is frequently absent or distracted, or
she may need to take time off during business hours to address the effects of
violence in her life. She may even be fired or penalized at work when her
employer learns she is a victim of domestic violence. More than half of
domestic violence victims surveyed in New York City in 1995 reported that
abuse caused them to be late or miss days at work.5 According to a 1998 report
of the US General Accounting Office, between 25 and 50% of domestic
violence victims surveyed reported that they lost a jobr due, at least in part, to
domestic violence.”

Victims of domestic violence who are employed often feel that they are trapped
in a catch-22. They need accommodations at work (such as time off} to take
essential steps to address the viclence, but they are afraid to tell their employers
for fear of retaliation or losing their jobs. A victim who loses her job may no
longer have the economic means to make the other necessary changes in her life.
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Fortunately, a variety of generally-applicable employment laws and specific
protections for domestic viclence survivors provides important rights that can
protect a victim from discrimination and provide her time off from work and
other reasonable accommodations, as well as cash benefits for a period when
she cannot work. Victims in New York City and Westchester county in particular
can benefit from recent laws that specifically prohibit discrimination against
domestic violence victims and require employers to reasonably accommodate
their needs.?

This chapter offers an overview of employment laws that may be useful to
your clients. Any time you are assisting a victim of domestic violence in any
capacity you should ask some basic questions about her work situation so that
you can offer her assistance or referrals as appropriate — and thus heip promote
her financial independence.’

How Can You Help Your Client Keep Her Job as She Deals
with the Violence in Her Life?

The first step in helping your client is to determine what she would like
frimm her employer. Does she want her employer to stop discriminating against
her or to reinstate her to a position she lost because of discrimination? Does she
want her employer to grant her some time off to deal with the abuse? Does she
want other accommodations to help her stay safe, such as a modified work
schedule or location?

Once you have determined your client’s workplace needs, the next step is to
consider how best to realize them. In many cases, informal advocacy may be
sufficient. The client may advocate on her own behalf, or with the assistance of
a union representative, attorney, or any other advocate. Any advocacy is more
likely to succeed when the client or her advocate has an understanding of her
legal rights and what she is legally entitled to expect from her employer.

In helping your client determine the most effective way to approach her
employer, you should ask her: Are there accommeodations that she feels she
needs at work? Has she disclosed her situation to her employer? If so, has she
requested time off or accommodations, and what has been the reaction? Does
her employer have a workplace violence or domestic violence policy? Does she
have accrued leave of any kind? Has the domestic violence been affecting her
work performance? Is she suffering from specific physical or mental health
conditions? Is she a member of a union? How many people does her employer
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employ? The answers to these ques'tions will help vou determine her legal rights
and her specific needs.

It is also helpful to recognize that an employer’s primary interest is to keep all
of its employees safe and able to do their jobs well. A proposed plan that furthers
those interests is more likely to be received well. Also, generally speaking, the
more a plan or request sounds like something the employer routinely grants, the
easier it may be for the request to be granted.

If independent advocacy fails, a letter from you or another attorney simply
setting forth the situation and applicable law may well be sufficient to secure the
requested accommodation or otherwise induce the employer to do the right thing.
If a lawyer’s letter fails to yield results, lifigation may be necessary. Because
some claims have strict {and short) time limits, you should make the relevant
employment inquiries as socon as possible.

Should Your Client Tell Her Employer About the Violence?

Often, an initial step in addressing employment-related needs of a domestic
violence victim is helping her decide whether she should tell her employer about
the violence. There are some important advantages to disclosure. First, it can
allow your client to work with her employer to take steps to address the violence
and to help keep the workplace safe for her and for co-workers. It may also be
necessary to disclose the violence to take advantage of certain kinds of Ieave or
other policies. Disclosing the violence may also explain a period of poor
performance; this may be especially helpful if she has taken steps to address the
violence so that her employer will have reason to believe that problems affecting
her performance will abate.

There are, however, some very real downsides to disclosing. Some employers
may fire a victim simply because she is a victim of domestic violence, even if it is
unfawful. Laws in New York City and in Westchester county specifically prohibit
discrimination on the basis of being a victim of domestic violence, and federal and
state laws prohibiting sex discrimination in employment may also bar such
discrimination. But the fact that your client might have a good legal claim in the
future against an employer who fires her may be less significant to her than
ensuring that she has a regular pay check at present. Also, if she discloses the
violence, her employer may pressure her to obtain a protective order or take other
steps to leave an abuser. These steps may or may not be right for your client, but
she may have a hard time explaining the situation to her employer. Even if her
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employer has a duty to keep her situation confidential or if she asks her employer
to be discreet, once she has talked about the violence at work, the story may begin
to circulate at the office and expose her to prying questions.

Deciding whether to disclose can be a very difficult decision, and,
unfortunately, it can be impossible to know in advance how an employer will
react. Employment policies may offer a clue. Certainly, where an employer has
affirmatively committed to a proactive domestic violence policy, there is
considerably less risk in disclosing. If your client does decide to disclose the
violence to her employer, she should ask her employver to keep her situation
confidential. In New York City and Westchester county, employers are legally
obligated to maintain the confidentiality of most information relating to
domestic violence.'?

What Workplace Accommodations Can Help Your Client,
and What Are Their Legal Bases?

There are several changes that can be made at work to keep a victim of
abuse and her coworkers safe and to reduce the likelihood of disruptions by an
abuser. It may be easier to convince an employer to make these changes if your
client has disclosed her situation, but some changes could be made even without
disclosure. Examples of common accommodations include:

e Allowing time off to obtain a protective order, seek medical or
legal assistance, find safe housing, or take other steps to deal
with the abuse.

¢ Changing a telephone number or extension or routing calls
through the office receptionist to curtail phone harassment.

¢ Keeping the employee’s home address and telephone
information confidential.

¢ Transferring the employee to a different desk, department,
shift, or work site.

e Having a security guard escort her to her car or the nearest
public transportation stop.

¢ Registering a protective order with security or office reception
staff, or posting a photograph of the abuser at the front desk or
with security personnel and informing the guards or
receptionist not to let the person enter the building.
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If your client is working with you or other professionals to develop a safety
plan, you should remind her to consider workplace accommodations. You may be
able to help her strategize about how to best present her case for such changes,

There are a variety of legal bases for requesting accommodations. First, if
the employer has a domestic violence policy in place, it generally will explicitly
provide that the employer will make reasonable accommodations to address the
violence. Many employees of New York State and County governments are
covered by domestic violence policies; an increasing number of private
businesses have also adopted policies.!? For victims who work in New York
City and Westchester county, recent local laws specifically require that
employers make reasonable accommodations for victims of domestic violence,
sex offenses and stalking.!? For employees who need time off, several laws give
employees the right to take leave to deal with medical needs or go to court.’?
Certain victims of domestic violence may have disabilities that qualify for
reasonable accommodations under the Americans with Disabilities Act or under
New York’s antidiscrimination law.'* Finally, failure to take reasonable steps to
address potential hazards in the workplace, including danger resulting from
domestic violence, may also open an employer up to claims of tort-based
negligence, discrimination, or violation of OSHA regulations.'

Developing some familiarity with these laws will improve your advocacy
on behalf of your client. An employer who does not immediately agree to
provide an accommodation to your client because it is the right and wise thing
to do may be convinced when if learns that it is legally obligated to do so.
Further, understanding your client’s workplace rights will help you advise her
about her legal options and remedies.

Workplace Accommodations in New York City or
Westchester County

If your client works in New York City or Westchester county, she is probably
eljgible for workplace accorumodations under recent local laws specifically
aimed at helping victims of domestic violence, sex offenses and stalking in the
workplace.'s Under New York City’s law, employers are required to make
reasonable accommodations for employees the employers knew or should have
known were victims, so long as those accommodations would enable the victims
to satisfy the essential requisites of their jobs. While there is not yet much case
law interpreting this provision, the legislative history makes clear that the law
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was intended to cover requests for leave, security measures, scheduling or
worksite changes, as well as other accommodations.!” Accommodations must be
“reasonable” and not present an undue hardship to her employer.'® An employee
may be required to provide her employer with certification that she is a victim
of domestic violence, sex offenses, or stalking. The certification requirement
may be satisfied by “documentation from an employee, agent, or volunteer of a
victim services organization, an attorney, a member of the clergy, or a medical
or other professional service provider . . . ; a police or court record; or other
corroborating evidence.”!? The employer is required to keep all such
information “in the strictest confidence.”?® The Westchester county law includes
very similar provisions.?!

How Can Your Client Get Time Off from Work to Take Steps
to Address the Violence in Her Life?

Almost any victim of domestic violence needs at least a little time away
from her job. She may need time to obtain a protective order, to participate in
other civil or criminal proceedings against her abuser, to address her physical
injuries or mental stress from the violence, to find safe housing, or to care for
injuries to abused family members. She may need full-time leave, or she may
simply require a reduced schedule, intermittent leave, or some flexibility in her
hours. Currently, a patchwork of existing laws and policies, in addition to the
recently-enacted New York City and Westchester statutes discussed above, can
provide victims with the time that they need to address some of the issues.

Time Off Under Employment Policies

To determine the extent to which your client is eligible for time off, the first
place to look is personnel policies, employment contracts, and collective bargaining
agreements. Does your client’s employer have a policy specifically addressing
domestic violence? Does she have vacation days, personal days, sick days,
discretionary days, family and medical leave or other paid or unpaid leave that
she can use? Are there flex-time provisions that can help her arrange a schedule
to provide time for counseling or rearrange her schedule so that her abuser will
not know when she will be going to or from work? Is there any accommodation
for “special circumstances” that could provide her the flexibility she needs?
Many employee benefit programs and collective bargaining agreements provide
generous leave rights and cover employers that may not be covered under other
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laws. If your client is in a union, a union representative may be a helpful advocate
in reviewing the possibilities for time off and in negotiating with an employer for
necessary accommodations.

Time Off to Go to Court

If your client needs time off to obtain a protective order or to participate in
criminal proceedings, New York State Penal Law may be helpful. It prohibits an
employer from firing or penalizing a victim of a crime who takes time off to
appear in court as a witness, to consult with a district attorney, or to obtain an
order of protection in either family court or criminal court.?* The employee must
give her employer notice at least a day ahead of the absence, and her employer
may withhold wages. Her employer may also ask for documentation, which a
prosecutor or court clerk can supply.

Time Off to Address Medical Needs or Accommodations
for a Disability

The Family and Medical Leave Act

If your client needs time off to address the health consequences of violence
against herself or a family member, she may also be able to rely on the federal
Family and Medical Leave Act (FMLA).** The FMLA requires employers to
grant up to twelve weeks of leave to care for “serious health conditions™ of
employees or their family members. A “serious health condition” is an illness,
injury, impairment, physical or mental condition that (a) causes a period of
incapacity (including an inability to work, attend school, or perform other
regular daily activities), and (b) requires an overnight stay in a medical facility
or continuing treatment by a health care provider. Under certain circumstances,
FMLA leave may be taken “intermittently,” allowing, for example, an employee
to take an afterncon off every week for ongoing counseling or therapy. The
FMLA, however, only covers employers with 50 or more employees within a
75-mile radius and employees who have worked at least 1,250 hours during the
twelve months before taking leave (about twenty hours per week).

If your client might be able to use the FMLA, she should notify her employer
of her health or medical condition. Although a victim need not disclose that her
condition is a result of domestic violence, she must provide sufficient information
so that her employer can understand that she has a serious health condition.
Either the employee or the employer may choose to apply any accrued paid
leave (e.g., vacation or sick time) to the FMLA leave. Under the FMLA, an
employer may not fire an employee for taking up to twelve weeks of leave,
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must continue to provide the same level of health plan coverage during the
ieave, and must give the employee the same or an equivalent job upon her
return.

Accommodations (Including Altered Schedule) for a Disability

Employment laws that protect employees with disabilities may also help
certain domestic violence victims at work. These include the federal Americans
with Disabilities Act (ADA),? the New York State Human Rights Law,? and
comparable local laws. These laws prohibit employers from discriminating
against employees who have qualifying disabilities or who are perceived as
having disabilities, provided that the employees can perform the essential
functions of their jobs. In addition, disabled employees are entitled to reasonable
acconimodations.

To qualify for protection under the ADA, a person must have a physical or
mental impairment that “substantially limits a major life activity.”*” The definition
of disability under the New York State Human Rights Law (and many local
laws, including New York City’s) is considerably broader than that under the
ADA 2 Accordingly, some individuals who may not have qualifying disabilities
under the ADA may nonetheless have disabilities that must be accommodated
under state or local law.?

The disabilities laws can be usefui for domestic violence victims who suffer
long-term physical or mental injuries, including post-traumatic stress disorder or
depression, Common accommodations under disabilities laws include time off,
changes of facilities, job restructuring, reassignment, and modification of
equipment. Refevant accommodations for domestic violence victims may also
include changed work schedules to enable them to seek counseling or treatment
for injuries.

What Cash Benefits May be Available to Your Client if
She Cannot Work for a Period of Time or Leaves Her Job?

Short-Term Disability Benefits

A domestic violence victim may be able to receive short-term disability
payments. Short-term disability insurance provides partial wage replacement to
individuals who cannot work because of an off-the-job illness or injury.
Disability insurance provides cash benefits to offset lost wages. A qualified
claimant will receive 50% of her average weekly wage or the maximum benefit
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allowed (currently $170), whichever is lower. Benefits are paid for a maximum
of 26 weeks of disability during a period of 52 consecutive weeks. Both
employed and unemployed persons can receive benefits, but benefits cannot be
claimed for any day on which the claimant receives a salary or on which an
unemployed claimant receives unemployment insurance benefits. The short-term
disability benefits program is administered by the state Workers’ Compensation
Board, which provides forms that may be used for claiming benefits.

Unemployment Insurance Benefits

A domestic violence victim who is fired or who chooses to leave her job
may be eligible for unemployment insurance benefits. To qualify for
unemployment insurance in New York, a claimant must demonstrate that (a) if
she was terminated, it was not because of her misconduct, or (b) if she left her
job voluntarily, she had good cause to do so. Under New York law, if a claimant
chooses to leave her job as “a consequence of circumstances directly resulting
from the claimant being a victim of domestic violence,” she may be found to have
“good cause” for a voluntary separation and thus be able to receive unemployment
benefits.?® In addition, if your client lost her job because of alleged “misconduct”
that itself was related to domestic violence {such as unexcused absences), she may
be able to establish that such consequences of domestic violence are not actually
“misconduct” under New York law.?! To qualify for benefits, a claimant must also
certify that she is ready and able to accept work.*? Some domestic violence
victims may not be able to meet this standard.

To obtain unemployment insurance benefits, your client must file a claim with
the New York State Department of Labor. Although New York law does not require
a claimant to provide any specific documents to verify that domestic violence
occurred, providing relevant documents may be helpful to establish coverage
under the domestic violence provision. Be aware, however, that documents
submitted to the unemployment insurance office may not be kept confidential.

What Claims Could Your Client Have if She is Fired or Otherwise
Discriminated Against Because of the Domestic Violence?

Domestic Violence Discrimination Laws

If your client was fired, demoted, or otherwise treated badly at work
because she was a victim of domestic violence or because of the misconduct of

245



246

Wendy R. Weiser and Dehborah A. Widiss

her abuser, she may have a claim under domestic violence discrimination laws.
New York City and Westchester county laws specifically prohibit all forms of
employment discrimination against domestic violence victims.? These laws
make it illegal for an employer to discriminate against an actual or perceived
vietim of domestic violence in hiring, firing, compensation or other privileges
and conditions of employment. In other words, they include domestic violence
victims as a protected class. A recent amendment to the New York City law
makes clear that, under this law, an employer also may not discriminate against
an employee because of the acts of her abuser.

Claims under the New York City law can be filed with the New York City
Human Rights Commission or brought directly in court. Remedies for a
violation of the law can inchude reinstatement, back pay, and damages, including
punitive damages. Claims under the Westchester law may be putsued by filing a
complaint with the Westchester Human Rights Commission.

Sex Discrimination Laws

For jurisdictions that do not have domestic violence discrimination laws,
sex discrimination laws, including Title VII of the Civil Rights Act of 1964,*
the New York State Human Rights Law,? and focal laws, may also prohibit
discrimination against domestic violence survivors. Various theories of liability
may apply.

Disparate Treatment

First, in certamn circumstances, an employer may be said to have engaged
in disparate treatment sex discrimination if the employer treats battered women
differently from other employees. The classic prima facie case of disparate
treatment sex discrimination is stated in terms of hiring, requiring that an
employee establish that (1) she is a woman; {2) she applied for and was
qualified for the position in question; {3) she was rejected; and (4) the position
remained available.*® Courts consider comparable factors in assessing other
sex discrimination claims (e.g., termination or demotion) in the employment
context. If a prima facie case is established, the burden of production then
shifts to the employer to show a legitimate non-discriminatory reason for the
employment action. The employee must then prove that the employer’s reason
is merely a pretext for discrimination.

If your client is penalized af work because her employer finds out she is the
victim of domestic violence or sexual assault, you may be able to argue that her
employer is treating her differently because she is a woman and hence viclating
sex discrimination laws. It is generally easier to make a disparate treatrent case
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if a similarly situated male employee was not fired or otherwise penalized by the
employer. Such a situation may exist when the employee’s batterer is also her co-
worker. If the employer fires the victim but takes no action against the batterer,
there is a clear comparison between male and female workers.*’” Another example
of a situation where such a comparison is possible is when an employer fires a
domestic violence victim for taking time off to secure safe housing but allows a
male employee to take time off to move or take similar actions.

Disparate Impact

A second theory of liability, perhaps more broadly applicable in the domestic
violence context, is disparate impact discrimination. The disparate impact theory
is generally used to challenge policies or practices that are gender-neutral on their
face but in fact fall more harshly on women than men.>® An employer who applies
a policy or practice in such a way as to negatively affect domestic violence
victims may be said to have engaged in disparate impact sex discrimination. For
example, if an employer has a policy of firing employees who obtain or seek to
enforce protective orders, that policy would have a disparate impact on women
because the majority of people obtaining or enforcing protective orders are
women. While we do not know of any reported cases addressing this theory in the
employment context, there have been successful cases based on a similar theory
under federal and state fair housing laws.* In those cases, landlords evicted or
otherwise discriminated against tenants because they were victims of domestic
violence. The adjudicators found that the landlords’ policies constituted illegal sex
discrimination under the fair housing laws because they had a disparate impact on
womlen. Since housing discrimination laws are interpreted in a manner consistent
with employment discrimination laws, those cases could be relevant precedents in
the employment context.

Sexual Harassment

A third way sex discrimination laws can help your clients at work is under a
sexual harassment theory. For domestic violence victims, a sexual harassment
theory may be available when the batterer is a co-worker who creates a hostile
work environment for the victim. There have been several cases in which
domestic violence victims have successfully brought sexual harassment claims
against their employers when their abusers were co-workers.* The sexual
harassment theory may be extended to apply to a situation where a victim of
domestic violence obtains a protective order against her co-worker. If her
emplover knew that the batterer was creating a hostile environment, the
employer may arguably be obligated to enforce the protective order under a
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theory that the employer has a duty to take prompt and effective remedial action
to stop the sexual harassment.

Are There Additional Claims that Your Client May Have
if the Violence Occurred at Work?

If violence occwrred in the workplace or if your client fears violence at
work, additional laws may apply or provide your client with a claim. These laws
may, under certain circumstances, establish a duty for employers to provide a
workplace safe from domestic viclence.

Workers’ Compensation and Negligence Claims

Accidents or injuries that occur at work may give rise to either workers’
compensation or negligence claims. Workers’ compensation is an administrative
system, often faster than a lawsuit, that provides an opportunity for an individual
injured at work to recover medical costs but generally not any other damages. If
an accident or injury on the job is covered by workers’ compensation, then it is
generally the exclusive negligence-based remedy against the employer, precluding
the employee from also recovering under a tort theory. New York's Workers’
Compensation Law generally bars common law negligence claims against the
employer based on a co-worker assaulf; it will not, however, preclude a claim
based on an “intentional act committed by an employer” directed at “causing
harm to a particular employee.”*! A domestic violence victim who seeks to avoid
the workers’ compensation system — and thus retain the possibility of pursuing
negligence tort-based claims — may argue that the workers’ compensation law
should not apply if her abuser is a high-level supervisor (and hence his acts may
be imputed to the employer) or if there is evidence that her assault was motivated
to cause harm to her specifically.*?

Possible negligence claims that may apply if the incident is not covered
by workers’ compensation include negligent hiring and retention, negligent
supervision, failure to warn and respond, and negligent infliction of emotional
distress. Domestic and other violence victims have successfully brought
negligence claims against their employers in a number of cases. For example,
in one case, a victim was permitted to bring a negligent retention claim against
her abuser’s employer where she alleged that the abuser had used his position
as a corrections officer repeatedly o access her unlisted telephone number and
to hold off police officers when confronting the victim in public.* Another case
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held that an employer could be liable under a negligence theory where the
plaintiff was shot at work by a co-worker who had previously attacked her and
another former girlfriend at the work site

Occupational Safety and Health Act

The federal Occupational Safety and Health Act (OSHA) has a “general
duty clause” that requires every employer to provide a workplace free from
recognized safety hazards.** To invoke that clause, an employee must show that
the danger was reasonably foreseeable. That clause may be interpreted to
require employers to take reasonable steps to protect workers from violent
attacks, including domestic violence attacks, in the wotkpiace. Although we
know of no precedent to that effect yet, the OSHA rules require employers to
consider all injuries caused, in whole or in part, by “an event or an exposure in
the work environment” to be “work-related,” and do not list domestic violence
incidents among the exceptions.*

Conclusion

For many women, the ability to maintain employment or economic security
may be the deciding factor in whether they can leave a violent relationship, but
advocates and attorneys have begun focusing on how employment laws can
assist domestic violence survivors only recently. In fact, the laws specifically
addressing the needs of victims — such as the New York State law providing
access to unemployment insurance and the New York City and Westchester laws
specifically prohibiting discrimination and requiring reasonable
accommodations — were passed in the past decade. Many laws and legal
strategies remain underutilized. As a lawyer, you can help forge these laws into
useful tools that can help your clients gain the economic independence they
need to address effectively, and ultimately end, the violence in their lives.
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Notes

1.

Although men can be victims of domestic violence and domestic violence
can exist in same-sex relationships, in the majority of cases, the victim of
domestic violence is a woman and the abuser is a man. Accordingly, for
convenience’s sake, we refer to victims in the feminine and abusers in the
masculine throughout this chapter.

See generally Jody Raphael & Richard M. Tolman, Trapped In Poverty,
Trapped By Abuse: New Evidence Documenting the Relationship Between
Domestic Violence and Welfare (1997) (documenting ways in which abusers
interfere with victims’ ability to work, including preventing them from
going to work, harassing them at work, limiting their access to cash or
transportation, and sabotaging their child care arrangements).

See United States General Accounting Office, Domestic Violence:
Prevalence and Implications for Employment Among Welfare Recipients 19
(Nov. 1998) (summarizing three studies of employed battered women)
[GAO Report].

Greg Warchol, US Dept. of Justice, Forkplace Violence, 1992-96 (July 1998).

Society for Human Resource Management, Workplace Violence Survey 6-7
(2000).

New York Dept. of Labor, Report to the New York State Legislature on
Employees Separated from Employmeni Due to Domestic Violence, Jan. 15,
1996, at 3 (citing Lucy N, Friedman & Sarah Cooper, Victim Services
Research: The Cost of Domestic Violence (Aug. 1987)).

GAQ Report, supra, note 3.

Survivors Workplace Protection Act, Local Law 75 of 2003, to be codified
at Administrative Code of City of NY § 8-107.1 [NYC Local Law 75];
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